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PERSONAL AND CONFIDENTIAL

Mr. Steven M. Gursten

30101 Northwestern Hwy
Farmington Hills, Ml 48334-3229

Re: Rosalind E. Griffin as to Steven M. Gursten

File No. 2112-15

Dear Mr. Gursten:

Enclosed please find a recent Request for Investigation received at this office from Dr.
Griffin.

Pursuant to MCR 9.113(A), please submit a written statement in duplicate within twenty-one
(21) days from the date of mailing of this letter fully and fairly disclosing all the facts and
circumstances pertaining to the allegations contained in the Request for Investigation.

Your failure to submit the statement requested may be considered misconduct under MCR
9.104(7) and 9.113(B)(2) and may subject you to disciplinary sanctions. Please note that we
require one (1) complete original and one (1) complete copy of your answer and all
materials.

VeryinJly yours, ^

Ruthann Stevens

Senior Associate Counsel

RS/meg
Enclosure(s)
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2112-15
State of Michigan

Attorney Grievance Commission

535 Griswold, Suite 1700

Detroit, MI 48226

REQUEST FOR INVESTIGATION (R/I) FORM

Please fill out the entire form in ink - sign at the bottom - and provide a copy of any relevant
information. In order to expedite the processing of your complaint, nicase provide 2 copies of anv
supporting documents.

Attorney information:

Name: Steven M. Gursten

Address (number and street]: 30101 Northwestem Hwy, Farminqton Hills. Ml 4f

OC
CO

City: Farmington Hills State: MI Zip Code: 48334
Area code and

Telephone Number: (248] 353-7575 Date attorney was hired/appointed:
Tsrpe of case
(divorce, criminal, estate, etc]: Opposing counsel in negligence case

Name of court: Jackson County Circuit Court Case#: 08-2759-NI

Is this your first complaint to this office
about this attorney? Yes

Date of previous complaint
(ifapplicable]: N/A
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STATEMENT OF FACTS

(Please provide details. You may attach additional pages.]

Mr. Gursten is the author of a blog. He has posted a blog entitled "IME abuse? Read the transcript of Dr.
Rosalind Griffin in a terrible truck accident case and decide for yourself." The subtitle is even more
offensive: "How many thousands of innocent and seriously hurt people lose eveiything because of so-
called "independent medical exams," such as this example by Michigan psychiatrist Dr. Rosalind Griffin."
In the blog, Mr. Gursten purports to "discuss" his case, arguing that 1 am a "notorious IME doctor in
Michigan," that 1 perform a "hatchet job," and that 1 am doing "enormous damage to people" as a result of,
among other things," committing perjury. The one-sided and inaccurate description in Mr. Gursten's
purported presentation to the public of his views is defamatory and places me in a false light Not only
does it break any rule of civil discourse regarding the law, but the statements, characterizations and
comments of Mr. Gursten misrepresent my credentials, my testimony, and my character. His conduct
involves dishonesty and misrepresentations which reflect adversely on his honesty, trustworthiness or
fitness as a lawyer within the meaning of MRPC 8.4. The conduct is also prejudicial to the administration
of justice in that it purports to portray the legal system as some sort of game in which litigants can expect
no justice from the legal system and that witnesses who express an opinion that is different than Mr.
Gursten's are deemed perjurers who intentionally set out to cause "seriously hurt people [to] lose
everjrthing." A copy of the blog posting is available on-line at
http://www.michieanautolaw.com/blog/2014/ll/13/ime-abuse-dr-ro5alind-griffin. Notably, it is the first item
returned when someone uses the Google search engine on my name, thereby ensuring that it will be
noted and read by individuals researching me or selecting a psychiatrist who will best meet the needs of
the patient 1 request that this matter be investigated and that Mr. Gursten be required to delete his
{00049917.DOC}
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outrageous posting and remove the link to Google results for my name
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f request the Attorney Grievance Commission investigate the above attorney:

Your Name - print in ink: j P ̂ M. Mrn MrsQ MsQ
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IME abuse? Transcript of Dr. Rosalind Griffin in truck crash
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IME ̂use? Transcript of Dr. Rosalind Griffin in truck crash

IME abuse? Read the transcript of Dr. Rosalind
Griffin in a terrible truck accident case and decide

for yourself
November 13. 2014 by Steven Gursten

How many thousands of innocent and seriously hurt people lose
everything because of so-called "Independent medical exams," such as
this example by Michigan psychiatrist Dr. Rosalind Griffin?

■/

%
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IME abuse? Transcript of Dr. Rosalind Griffin in truck crash Page 3 of 12

Yesterday, I wrote about how thousands of seriously injured people around the U.S. every

year sometimes lose everything, because of insurance company doctors who perform "IME
hatchet jobs" for auto insurance and workers compensation companies. And I wrote about
how our civil litigation system today creates incentives for insurance companies and smart

defense attorneys to use these IME doctors (the more extreme and notorious the better) as a
way to save enormous amounts of mon^ on claims for seriously hurt people who often are
completely depending on obtaining No Fault and workers compensation benefits.

These IME doctors do enormous damage to people, and they get away with it time and time
again.

But maybe not every time. Today I'll discui
GriffinTRANSCRIPT - Dr. Rosalind rrriffi

rather notorious IME doctor in Michigan.
1, who many attorneys regard as a

Dr. Griffin was hired by the defense attorneys for the trucking company to do a one-time
examination, write a report and then testify about my client, Mr. Fairley, "for the purpose of

jrmining whether, and to what extent, bis motor vehicle accident ofApril 4, 2008, is

'  ted to his complaints of emotional injuries and chronic pain."

<
^ ide for yourselfwhether my top 9 "hatchetjob" tactics were used by Dr. Griffin in my

o ̂

^ _ )id Dr. Griffin write in her report that my client made admissions that he was
>roving - statements that he never made?

Dr. Griffin lie in her IME report and during her videotaped deposition by specifically

claiming Mr. Fairley made "statements" to her that "he has been improving" or that "he has
improved"? (Pages 20-21,24-25,52-54) If so, this would have been enormously helpful to the
trucking company. After all, they would have had to pay far less money to fairly compensate
someone who was "improving" than they would to someone who was still painfully disabled,

But a medical doctor, even one that is making vast amounts of money for insurance
companies and workers compensation carriers, would never do this, right?

Dr. Griffin had apparently forgotten that her IME appointment with my client had been
recorded (to prevent exactly this from happening). When pressed to verify the "statements"
about "he has improved," Dr. Griffin said, 'I don't know that I can point that out in my
notes." (Pages 105/106)

She then said it was "my understanding" that Mr. Fairley made the "statemi
From there, did Dr. Griffin admit that if a jury watched the video recording LIVE CHAT
Mr. Fairley, then they would never hear Mr. Fairley's supposed statements t

htqD:/Avww.michiganautoIaw.com/blog^014/ll/13/ime-abuse-dr-rosalind-gri£fin/



IME abuse? Transcript of Dr. Rosalind Griffin in truck crash Page 4 of 12

It wasn't a quote, she says. "Not a quote," says Dr. Rosalind Griffin. "You won't hear it in a
quote." (Pages 112/113)

Finally, when asked whether it was her "testimony under oath that Mr. Fairley ever told you
be was improving Dr. Griffin refused to answer "yes or no." (Page 115)

2. Did Dr. Griffin fabricate imaginary medical conditions that my client never

had, to justify a diagnosis that's "safe" for the defendant trucking company and
that would save the insurance company money?

Rather than acknowledging the severity of the traumatic brain injury that she had been hired
to assess by the defense attorneys. Dr. Griffin chose to assign to Mr. Fairly the much mote
benign (from the insurance company's perspective, anyway) diagnosis of a "general mood

disorder... due to medical conditions."

Bizarrely, the medical conditions that Dr. Griffin chose to base her diagnosis on were
conditions that my client never had. (Pages 40-41,45-47,56-57) Although Dr. Griffin again

i  claimed when confronted by this information came from my client, she later changed her
story. (Pages, 43,114)

Hd Dr. Griffin blame chronic pain on medical conditions that don't cause

Griffin said my client was suffering "chronic pain" and she attributed his "chronic pain"

lo pedical conditions that she used to justify her "general mood disorder" diagnosis. (Pages
%LU admission, Dr. Griffin said she didn't know how - or if - those

lical conditions actually caused or contributed to pain: "I don't have a connection for

(Pages 44-47)

^  )id Dr. Griffin blame chronic pain on causes completely unrelated to the car
accident?

Despite overwhelming medical evidence that, as a result of his April 2008 two-truck crash,
my client suffered a closed-head injury, traumatic brain injury, abnormal memory and
concentration, PTSD and a badly fractured and collapsed T12 vertebral body, as well as
fractures to his mouth, shoulder and knee, Dr. Griffin insisted that Mr. Fairley's nearly 30-
year-old asymptomatic whiplash injury was causing Mr. Fairley's "chronic pain." (Pages 61-
62,64-65).

You can't make this stuff up.

5. Did Dr. Rosalind Griffin ignore evidence of serious ii^iuries that would :
support the treating physicians?

My client in this case had been hit by a truck. Actually, two trucks. The first l LIVE CHAT
his car, and propelled him into the path of an oncoming truck that then smai
well. As a result, he suffered a significant cIo.sed-head traumatic brain injup,^^7'

htqj;//www.michiganautolaw.com/blog/2014/l l/I3/ime-abuse-dr-rosalmd-griffin/
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memory and concentration; PTSD and a badly fractured and collapsed T12 vertebral body, as

weD as fractures to his mouth, shoulder and knee.

Yet, in reaching her conclusions that there was no evidence of a closed-head injury or a
traumatic brain injury, Dr. Griffin mysteriously relied on medical conditions that Mr. Fairley

did not have (and never had) and on a 30-year-old whiplash injury. When asked why she
wasn't assigning more weight to the objective fractures and other injuries that resulted from

his April 2008 truck accident, Dr. Griffin answered: "I didn't feel that they were pertinent to
my analysis." (Page 57)

Hmmm.

6. Did Dr. Rosalind Griffin choose to ignore unfavorable medical facts?

Dr. Griffin acknowledges repeatedly that she has no contrary evidence to account for the fact
that my client was working every day until he was hit by the Defendant's truck (and that he

was never able to return to work after). She says she has "no medical records of [Mr.
Fairley's] condition before the motor-vehicle accident." (Pages 45,47-49, 64,101)

This was no mistake.

« purpose of this common "head-in-the-sand" approach is to prevent an IME doctor from
"causation" for an injury. It is very common in auto accident and workers

1  V ipensation claims, where insurance doctors that perform these IMEs try to find

:iC)i lething - anything - to blame the problems on, other than the subject incident that the
Siii^ irance company would have to pay money out on. They also like to find old injuries, such

30-year-old whiplash injury, to blame someone's pain on. By choosing to not review my
medical records, there was no record evidence (at least, none that she'd

® *^0 include in her IME report) that could contradict Dr. Griffin's claims that Mr. Fairley
suffering from medical conditions that were "existent at the time of the motor-vehicle

accident..." (Page 50)

Note- this may not be entirely on Dr. Griffin. I've found many defense attorneys and
insurance company adjusters choose not to give IME doctors certain medical records because
it makes it more likely that doctor will be forced to conclude that the pain and injuries are
from something other than the car accident or work injury that gave rise to the insurance
medical exam.

7. Did Dr. Griffin use non-standardized tests that cannot be verified or scored?

Dr. Griffin said she was hired and paid by an insurance company to conduct a "mental status
examination" of Mr. Fairley "for the purpose of determining whether, and to what extent, his
motorvehicle accident of AprQ4, 2008,is related to his complaintsofemoti " '

■  chronic pain.'(Page,a) : jQuVE.CHAT
Despite the enormous stakes involved for my client. Dr. Griffin used a "men!
examination" that is not "standardized" within the psychiatric profession am

http ://wvw.inichiganautoIaw.com/blog/2014/11 /13/ime-abuse-dr-rosalind-griffin/ 11/18/2015



IME abuse? Transcript of Dr. Rosalind Grifiin in truck crash Page 6 of 12

score." (Page 7(>l77) That means the test cannot be validated and the reliability of the test
cannot be measured or verified. No one can know how sensitive or specific it is to deterting

what she claims is the ability of the test to measure.

And a test that cannot have a score cannot be objectively verified by an outside, third-party.

Notably, Dr. Griffin was paid $4,500 for the IME and $3,500 for her testimony at the
deposition. (Page 16). Not bad for a day's work finding someone had made a dramatic
"improvement" (see No. 1, above) and who suffered from a lot of pre-existing but also
imaginary medical conditions that have nothing to do with getting hit by two trucks.

8. Did Dr. Griffin misrepresent the results of medical and diagnostic testing?

During her mental-status examination of my client, Dr. Griffin asked him a series of
questions that were supposed to let Dr. Griffin know if my client was suffering from a
traumatic brain injury. (Pages 66-75) One of the questions involved a mathematical exercise
called the "serial sevens." Noting that my client answered the question correctly ("without
error" according to her IME report). Dr. Griffin said that was "significant" because "it shows
that he did not have a traumatic brain injury..." (Page 69)

^  ' that wasn't quite what happened (Pages 74-75)-

ilarly. Dr. Griffin claimed that my client's "sophisticated" interpretation of a proverb was
isistent with [her] diagnosis that he has no traumatic brain injury, not just at that point,

Qi V over a long period of time." (Pages 69-70)

'  vever, as it turned out (thanks to the recording of her IME exam), the "sophisticated"
I ̂  rpretation that Dr. Griffin supposedly quoted verbatim in her IME report was not what
^ client said.
f i'"

TEe proverb that Mr. Fairley was asked to interpret was:

• "Even dragons wading across shallow ponds have snails nipping at their heels." (Page
75)

In her IME report, Dr. Griffin wrote that my client gave the following interpretation that was
!  so sophisticated that it showed that Mr. Fairley was not suffering from traumatic brain

injury:

• "No matter how big you are you can still have problems." (Page 75)

But here's what he actually said, as recorded on the video of the IME:

• "No matter how big you are if you go across the pond snails will come' • "
something." (Page 75)

http:/Avww.michiganautolaw.com/blog/2014/ll/13/ime-abuse-dr-rosalind-grifRn/
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After being presented with the video recording of the IME, Dr. Griffin admitted that the
actual proverb interpretation was "very different" from what she wrote in her IME report.
CPage 75)

9. Telling the auto accident victim that 'It's all in your head.'

This is where a real double-standard comes in to play. For instance, Dr. Griffin had no
problem taking my client at his word when he allegedly stated that he "was improving" or
when he supposedly told Dr. Griffin about his "medical conditions" - even if he never said
any such thing.

Yet, when she asks him about his pain, about his truck accident, and about how his life had
changed for the worse; or when she asks him about his sadness, his depression, and how he
was no longer able to live his normal life, and that he "hasn't had a good day," Dr. Griffin
dismisses all of this. These are just his "perceptions." (Pages 89,92,110)

Dr. Griffin may have got caught on this case.

But IME doctors, both in Michigan and throughout the country, are devastating peoples'
lives.

ocent people are being hurt every single day by IME doctors. They are being denied No
1^0; It insurance benefits or workers compensation benefits that they desperately need. Or, as

1 with my client who was hurt in this terrible truck accident case, he was facing the real
; sibility of losing everything. What if the jury believed what the IME doctor is saying over

mi at if the original IME was not recorded? Remember, after Muci v. State Farm, most
J  ;es are not allowing attorneys like myself to record these IME exams, no matter how

. brious the IME doctor is.

I cannot imagine the bravery it took for my client to sit for a week in this trial. He knew he
had never said these things. He was completely disabled, and in terrible pain every single
day. But he had to sit there and hear a doctor tell a jury that he said he was improving. He
could have lost millions of dollars, or been completely turned away by a jury - even though
he could never work again.

Did Dr. Griffin commit fraud and violate her own code of ethics with the
American Psychiatric Association?

See how she answered these questions and read her testimony, and then you can decide.

Because if he did not say those things to you, if he
14 never said he's improving but the jury believed he did
15 because of your sworn testimony, the consequences for
16 Mr. Fairley could be catastrophic, couldn't they?
17 A. No.

18 MR. OBRINGER: Objection, form and

http://www.michiganautolaw.com/blog/2014/ll/I3/ime-abuse-dr-rosalind-griffiii/ 11/18/2015
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19 foundation.

20BYMR.GURSTEN:

21Q. Well, the jury could unfairly turn him away or punish
22 him based upon your testimony that he said to you he's
23 improving, couldn't they?
24 A. No, they couldn't. The trier of fact would assess —

25 would assess all of the conditions to determine his

Page 107

1 status. My role is to look at the psychiatric

2 portions.

3 Q. And is your role to put things in your report and to
4 testify about things that the person you are examining
5 has never said?

6 A. No, that's not my role.

7 Q. If — if that were what you were doing and you're
8 testifying about it, you would be committing perjury?

9 MR OBRINGER: Objection; form, foundation,

10 argumentative.

MR GURSTEN:

J. I'll take an answer.

^ L You didn't ask me a question.
5 ) /IR. GURSTEN: Would you read it back,
^  ilease?

. The following requested portion of the
M ecord was read by the reporter at
■  1:21 a.m.:

J .: If that were what you were doing and
- .r.-lU>u're testifying about it, you would be
21 committing perjury?)

22 BY MR GURSTEN:

23 Q. Isn't that true?

24 A. As you stated, yes.

25 Q. And you'd also be committing fraud and you'd also be
Page 108

1 violating your code of ethics with your own
2 profession, the American Psychiatric Association?
3 MR. OBRINGER: Objection, form and
4 foundation.

5 BY MR GURSTEN:

6 Q. Is that true, Doctor?

7 A. That's true.

8 Q. Doctor, were you told by any of the lawyers or any
9 agent of Schiber Truck to put in your report or to

http://www.michiganautolaw.eom/blog/2014/I l/13rime-abuse-dr-rosalind-grifiTn/



IME abuse? Transcript of E>r. Rosalind Griffin in truck crash Page 9 of 12

10 testify that Mr. Fairley said he is improving?

11 A. No.

This entry was tagged Tags: Dr. Rosalind Grifi

2 Comments MichiganAutoLaw O Login

9 Recommend Share Sort by Best - i

, Join the discussion...

OMWM 5 months ago

Excellent! Thank you Steven for exposing the damage that IME's and Dr. Rosalind
Griffin has done to clients. I am a victim of workplace violence and was sent to see

her in May'2014 by my foimer employer. I complained about being strangled by a

man that I did not know and had never worked with before the day of the assault on

November 11. 2013. Dr. Rosalind Griffin taped the session and asked inappropriate

personal questions that had nothing to do with why, how. or who assaulted me. She

was late for tie appointment, knew nothing about why I was there, contacted my

former employer, obtained a quick background check and instructed me to take a >

300 question personality test. The session was focused on my divorce from over 20
years ago and the death of my father. All of this information is publicly available via
the internet. She wrote a report that was full of her personal opinion and more like a

gossip columnist than from a professional medical perspective. I worked for the

largest employer in Auburn Hills, Ml. I filed a police report, went to the emergency
room for care and underwent weeks of physical therapy for injuries to my neck and

right shoulder. The assault was successfully covered up by my former employer and
my professional reputation ruined.

Rculy Sliare >

dote n yt?ar ago

This is brilliant! You are to be commended for taking the effort to record it and putting
the time in to expose the inconsistencies. You are amazing, and I know amazing. All I
do is cross examine defense experts for other attorneys throughout the US and as

you know, autfiored a book on it Your methods are exactly what I have been

BEGGING lawyers to employ for years now. WAY TO GO. note to other lawyers:
Boys and girls, THIS Is what it looks like when it's done right!
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Suite 300

Troy, Michigan 48098
(248)641-7600

Appearing on behalf of the Defendants.

ALSO PRESENT:

Michael Guriides - Video Technician
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Farmington Hills, Michigan
Friday, December 3,2010
9:02 a.m.

MARKED FOR IDENTmCATION:
DEPOSITION EXHIBIT I
9:02 a.m.

VIDEO TECHNICIAN: We are now <hi the
record. This is the videotqied deposition of Rosalind
GrifTm being taken on Friday, December 3td, 2010.
The time is now 9:02 and 30 seconds ajn. Weare
located at 31330 Northwestern Highw^ in Farmington
Hills, Michigan. We are here in the matter of James
William Fairiey and Kim Fairlqr vs. Sdiiber Truck
Company and Ri^r D. Kissick. This is Case
No. 08-2759-NI. This matter is being held before the
Honorable Thomas D. V^lson in the Circuit Court frn
the County ofJackson.

My name is Mike Guriides, video technician.
Will the court rqxirter swear in the witness and will
the attomeys briefly idenligr themselves for the
record, please?

ROSALIND GRIFFIN, MJ).,
was thereupon called as a witness herein, and after
having first been duly sworn to testi^ to the truth.
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the whole truth and nothing but the truth, was
examined and testified as follows:

MR. OBRINGER: Robert Obringer on behalf of
the Defendants.

MR. GURSTEN: Steven Gmsten, I'm here for
Jim Fairiey and Kim Fairiey.

EXAMINATION

BY MR. OBRINGER:

Q. And you're Dr. Rosalind Griffin?
A. Yes, sir.

Q. And what is your profession. Doctor?
A. I'm a medical doctor and 1 qtecialize in psychiatry.
Q. And would you tell me a little bit about your—your

practice, what it is that you do and - well, let me
first ask this, we're at your office here on
Northwestern Highw^ in Farmington HiUs, correct?

A. That's correct.

Q. And is that where you conduct your practice?
A. Yes, it is.

Q. And would you tell us a little bit about what that
practice consists of?

A. My practice consists oftreating patients and I have a
subspecialty in forensic psychiatry.

Q. And what is forensic psychiatry?
A. Forensic psychiatry is that part of psydriatry that
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eocoimten legal issues and assists the courts with
any l^al decisions it might need.

Q. ni go a little bit through your —your hackground.
You obtained your medical degree from the Wayne Stai s
School of Medicine in 1977?

A. Yes.

Q. And then did you go on for friither specialized
training?

A. Yes, I did, at Sinai Hospital I specialized in

in 1982,

psychiatry in 1982.

since 1982?

A. Yes, I have, and in this ofiSce since 1993.

Q. And the practice that you've conducted, has it been
all here in the general Detroit metropolitan area?

A. Yes, it has.

Q. Andareyouonthestaf&ofany ofthelocal
hospitals?

A. Yes, I am. I'm on the staff of Sinai-Grace Hospital
in Detroit and William Beaumont Hospital in Royal Oa l 22

Q. You talked a little bit about being certified in
forensic psychiatry. Now, are you board certified in
the general field ofpsychiatry?
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Page 8

exammer for psychiatrists who want to become
certified as psychiatrists.

Q. So just like when you completed your residency and you
were gomg through die tests, you had to be examined
by other established p^diialrists?

A. Yes.

Q. Now you're one ofthe psychiatrists who sigiervises the
tests of the others?

A. That's correct

Q. Okay. And how long have you been doing that work?
A. I've been doing that work for several years, over the

last decade.

Q. Andin — lefs see, academic or university
connections or points, what academic appointments —

A. rm appointed to the faculty ofWayne State University
as an assistant professor.

Q. And what do you do in that cs^dty?
A. I coiuluct several courses, one in transition to

private practice for the p^cbiatric residents, and
those are the senior ones who are about to enter the
field of work after their training is completed, some
go mto fellowsh^ and come — some go directly into
private practioe or dinical practice assodated with
the university or community mental health.

Q. And in addition just serving — or being on the
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A. Yes, I am board certified in the general field of 1
psychiatry which required me to sit for an examinatic n 2
and then subsequently have an oral examination In
front of patients where two certified psychiatrists
observed whether or not I can conduct an interview ii i
p^cbiatry and neurology, and then after that the
results of the tests come out and those two, the oral
and the testing, determine whether or not I've passed
both and I did and I was certified at that point in
general psychiatry.

Q. And that point was—
A. 1982.

Q. Okay. And then you also spoke about forensic
psychiatry, what's in — are you hoard certified in
that?

A. Yes, by the American Board of Psychiatry and
Neurology.

Q. Is that the same board that did your other one?
A. Yes.

Q. Okay.
A. And that requires sitting for an examination as well

and then after passing that examination, which revier rs
100 landmark cases in law and other practices of
forensic p^chiatry, then one is able to go on and
become certified and I was. I now sit as a board
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hospital medical staffs, have you served or do you
serve as a - a p^diiatric consultant to various

public agencies?
A. Yes, I do. I served as consultant to New Center

Community Mental Health Center in Detroit, thafs a
part ofthe community healthcare - healthcare system
throughout the state, this one is located in Detroit
I've also and continue to consult with Catholic Social
Servioes and Northeast Guidance Center,

Q. And just in —in looking at your resumd I see that
for a period of time you were involved with working
with deaf people, what — what was that?

A. That's an additional certification that I found myself
interested in. I began studying deafculture and went
on to Madonna University in Livonia and took several
courses there and interpret for my diurdi and for deaf
patients. I have deaf patients in my private practioe
and I am able to sign with them, American Sign
Language, and that remains an interest ofmine and has
gone on to help me develop a school for the deaf in
Cape Town, South Africa as well as Dur—as well as
Durban, South Africa.

Q. And what are some ofthe professional societies to
which you belong?

A. I belong to the American Psychiatric Association, the
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Page 10

local Midiigan State Medical Sodety, the local
Medical Psychiatric Society and I also belong to the
Ac — Academy cfPsychiatiy and Law and other
social — well, other psychiatric-related
associations, as well as Wayne Cdunty Medical Societ^
where I serve on the peer review and the ethic —
ethics committee of the Michigan Psychiatric Society.

8  Q. And in reviewing your curriculum vitae, as an attome|y
9  it caught my eye that actually you have some

connection with the — the — the state and attorneys,
could you eiqilain what that is?

12 A. Yes, I was s^pointed by the Michigan Supreme Cour
13 which is ratified by the Congress, that I serve on the

Attorney Grievance Commission. This is a body that
reviews complaints against attorneys and then
determines if those are legitimate and then refers it
to the Attorney Discipline Board. I also serve now on
the Attorney Discipline Board, niiich sits in — ifs
sort of the persecutory arm of the legal practice and
determines vdiat sentence or what kind ofreprimand <
discipline is directed toward attorneys who have
broken certain rules of conduct

23 Q. And that also is by the qipointment of the Michigan
24 Supreme Court?
25 A. Yes, sir.
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1  Q. And I noticed something about the diild abuse and
2  neglect too?
3  A. Yes, I have been a lecturer for those groups t^o are
4  interested in understanding how to detect child abuse.
5  My familiar — familiarity with this began in my
6  residency as a —a pediatric resident and finm there
7  1 became interested in advocating for child safety.
8  Q. And are you called upon fiom time to time to give
9  lectures or presentations?
10 A. Yes, most recently at Harvard University on canqnts
11 there I lectured to women rmd discussed their issues
12 with suffering.
13 Q. And when you sity most recently, when was that?
14 A. ThatwasinNovember—around the 15th of

15 November 2010 for about three dqrs; IStfa, 16th, 17th
16 and IStfa.

17 Q. And your practice, does it include both adults and

18 adolescents?

19 A. Yes, it does.

20 Q. And in this case at —at my request you did an
21 evaluation and a mental-status examination of

22 Mr. James Fairley?
23 A. Thafs correct

24 Q. Is this type ofevaluation or mental-status
2 5 examination of persons who — whom you are not seeing

Page 11

1  Q. And then for a certain period oftime you were
2  vpoimed by Governor Engler to foe Board of Regents
3  at Eastern Michigan University?
4  A. Yes, sir, that-

5  Q. How —how long did you-what and for how long d^
6  you serve in that capacity?
7  A. In the, well, late'90s, early 2000. My recollection
8  is that it was for at least to fulfill an absent term,
9  an uniiilfilled term ofa prior region, which-which
10 is the goveim'ng board of foe university to determine
11 who the next president is, how foe various committees
12 work on campus, the unions, the faculty, foe student
13 body and they're reserved on those committees to maki
14 sure that they are meeting foe expectations ofthe
15 public as well as the educational system and I served
16 there for at least two terms and each term is about
17 five years.

18 Q. And I see that you've also been appointed by the
19 governor to, at —at times in the past on various
20 tasks force on issues of social concern?

21 A. Yes, foe race and gender bias was a —a very
22 important committee that was to advise the governor
23 and the Supreme Coiui whether there was any
24 discrimination that was being practiced in courts or
25 by lawyers.

Page 13

1  for purposes of treatment, is that part of your
2  private practice as well?
3  A. That is part ofmy private practice as well. It
4  involves applying the tools of mental status that ate
5  part of foe discipliiK of ptycfaiatrists, the
6  mental-status examination, and those tools are used to

7  assess whether the injuries are related to a certain
8  event, employment or an incident sudi as a
9  motor-vehicle accident or any other kind of

10 precipitant that may be the perception of an
11 individual and determine if there are any objective
12 findings of—findings that may be in men —maybe
13 determined by a mental-status examination.
14 Q. Now, does it matter to you or afTect your conclitsions
15 orimpressionsvdiether the patty who's asking you to
16 examine someone is foe — is foe attom^ or foe party
17 that's bringing the claim or the attomey or the party
18 that's defending foe claim?
19 A. No, it doesn't matter.

20 Q. Do you see individuals fiom both perspectives in your
21 practice?
22 A. Oh, yes, 1 do, about equally for defense and
23 plaintifT.
24 Q. And ymi mentioned mental-status examination, and if
2 5 you could just briefly explain to me what it is, I'm
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cooperate to go forward. x
Q. And well go back over some ofthis, but did you on 2

the basis-oh, and you were provided with documents 3
actually by me, but you were provided with documents 4
as well in connection with this evaluation? 5

A. Yes, to peruse them and consider them peitinent torn;' 6
analysis. 7

Q. And those would be, just to speed this up, the 12 8
items that you have listed in your report at the 9
evaluation? XO

A. Yes, my report dated August 26th, 2010 also includes 11
my evaluation ofMr. Fairley that was done on 12

June 7th, 2010 and includes the review of 12 items of 13
records that were submitted to me. 14

Q. And my understanding is, although I wasn't here, was 15
that the interview itself was videotaped? 16

A. Yes, it was. X7
Q. And did you have the opportunity to review that is

videotape? X9
A. Yes, I did. 20
Q. Ok^. And, you know, I forgot to ask you, what — 21

when was it that you met with Mr. Fairley? 22
A. I met with him June 7th, 2010. 23
Q. Okay. And did you reach any conclusion as to wheth t 24

based on your evaluation Mr. Fairley was suffering 25

Page 20

also felt that his chronic pain may — associated vrith
the accident mqr contribute to his condition of a mood
disorder or depression in this instance.

Q. Did Mr. Fairley s^ anything to you about whether he
was improving or getting worse?

A. Oh, good — it's a good reaction, a good prognosis for
him. He felt that he was improving and by my
observation be looked to be certainly improving, which
shows there's a positive — positive prognosis for his
continued improvement

Q. And — and, 1 mean, how — how did he seem as a person
to interview, was he - was he hostile or difficult or
anydiing Idee that?

A. He was quite cooperative and we establisfaed a rapport
He was quite straigbtforwaid. forthright in his
responses. He was spontaneous in them, he didn't take

a long time to answer questions and he appeared to be
diowmg perfect memory, absolute good conceotratioit

No problems at all in his comprehension of
my questions and I observed no evidence ofdistortion
of reality, no problems with his ability to interpret
proverbs, abdily to count, remember items, spell
words backwards. All ofthose things are part of the
evaluau'on that I conducted and found him to be
consistent with what he stated, that he was improving
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fiom depression?
A. There m^ have been a mood disorder related to a

medical condition, which could be associated with hi:

diolesterol, obesiQr and as a result also perhaps
chronic pam related to those conditions or
perceptions that he has chronic pain.

8  Q. And - well, what do you mean by mood disorder, is
9  that the same thing as a depression or —

A. It-

11 Q. - does it include depression or —
12 A. It includes depression and it includes the fact that

it's a mood associated with a patient's peroepb'on of
his condition, as well as the objective findings of—
of systemic illnesses such as diabetes, udiich over
lime can be a medical condition that associates itself
with the mood of depression, and as well as the other
systemic illnesses I mentioned, diabetes,
hypertension, I mean, those are not fetal of course,
but can be managed, but chronicity of them over a lor g
period of time may cause a person to be fatigued, hav 5
problems sleeping, not make them feel interested in
certain activities, m^ add to their problems with
sleeping.

And then at — in this instance Mr. Fairley
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and I felt that he would continue to improve.
Q. Now, part ofthe records that you reviewed were the

records of Dr. Wilanowski?
A. Yes.

Q. And vdien you talked to Mr. Fairley did you explore
with him as to whether he was suicidal CM'feeling
suicidal?

A. Oh,notatall. I did ask him that and he bad no
plans or a time frame to hurt himselfor to hurt
others.

Q. But you did explore that with him?
A. Yes, I did.

Q. Ok^.
A. And this was perh^ less than I would say-this

accident happened in April of2008 so I saw him in
June of 2010 and that would be rou^ly two years from
fee date of fee accident that he's reporting he's
continued to improve and I expect feat he would
continue to Improve.

Q. ̂ d as part ofyou-you talked to Mr. Fairley about
his general bad^und and history, I mean, growing
up, schooling, those sorts ofthings?

A. Yes, I did and feeyVe contained in my report
Q. All right And was there anything about that general

badcground that struck you as sailing into unusual —
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A.

Q.

No, ptetty much consistent with the activities that he
presented, his abili^ to conduct himself nowadays and
that he had a quite fulfilling life and that his
maniage was beautiful and stable to him, that he had
supportive friends and femily, uh-huh.
And then you asked him about hb employment?

Yes.

And he explained to you that he had not been employi

since the accident?

That's what he said, that's coiiect.

And what did he tell you the ~ the reason for that
was?

He stated that the reason was because he had pain in
the bade ofhb head and that be thought it was also
due to a closed-head injury or traumatic brain injury.
And — and was the pain in the back ofhb head or the

back ofhb legs?
Back ofhb legs, I'm sorry.
And did you talk with Mr. Fairley about the detafls of

the motor-vehide accident, direct — direct your
attention to part — page 3 ofyour report where it
talks about the detaib of the accident as he recalled

them?

Yes, if I can read firom that As regards to the

motor-vehide accident Mr. Fairiey stated that he was

Page 24

1  he drove in certain areas that were familiar to him

2  and when he wasn't in those familiar areas he could

3  use a GPS to help him, and those were the areas of
4  functioning that he was able to comment on.

5  Q. Okay. Did he se^ anything about being anxious when
6  he's cut in traffic or trucks around or anything like
7  that?

8  A. Yeah,hesaidhe wasafiaidoftrucksandthathehad

9  some anxiety associated with heavy stop-and-go
10 traffic.

11 Q. And did you ask Mr. Fairley about hb medications,
12 what he was on?

13 A. Yes-

14 Q. I —I won't ask you to list all those because by thb
15 time the jury will have heard hb medications.
16 A. Yeah, he told me what hb — in a review ofhb

17 ^stems when I asked about any chronic conditions he
18 told me he had hypertension, that he had diabetes,
19 that he had problems tnthhbarthritb and that he
20 had elevated triglycerides and he had asthma. And I
21 asked him for what-what was he being treated with
22 and he said certain medications. He also mentioned

23 that he had been in physical therapy and that
24 currently he was enjoying and did go to the YMCA to
2 5 swim several times a week and he thought that was

Page 23

1  driving a Honda Odyssey on hb way to work when he u
2  about to make a left turn and was clipped by a truck
3  from the rear and hb car spun around and was hit fiom
4  the rear agam and hb vehicle flipped.

5  And I go on to mention what resulted from

6  that Mr. Fairiey sUUed he was not drinking. He was
7  seatbelted. Mr. Fairley stated that he did not claim

8  that he was trapped in the car. He did not feel that

9  help was not on the way. He knew the police and

10 ambulance were en route to treat him. Hewasputona

11 backboard which did not frighten him-
12 Q. Which did - it says did—

13 A. Which did frighten him.
14 Q. Okay.

15 A. He recalled that he was in and out of consciousness—

16 consdousness and that the first thing that he

17 recalled was being in the ambulance where he was

18 reassutedhewasonhb way to a hospital. Allegiance
19 Hospital, also known as Foote Hospital. And it
20 goes — goes on to talk about hb irealmenL

21 Q. All right And as fer as hb ability to be
22 independent what did Mr. Fairley tell you when you met
23 with him?

24 A. When I met with him he was able to drive, able to

25 dress himself, clothe himself feed himself and that

Page 25

:  1 helping him ami he was improving.
2  So the dironic conditions would be

3  preexbtent to the accident, asthma and diabetes and
4  hypertension, but currently were being managed by
5  medications and would continue to be managed and
6  improve, my estimation, my projection for hb
7  continued living and quali^ of life.
8  Q. And I guess as part of-ofthe history you asked him
9  about hb — hb social history or hb family history,
10 was ariything that he told you about that particulariy
11 significant?
12 A. Only that he remembered certain things and he had a
13 fiur appreciation for hb background. He had — he
14 was the youngest oftwo brothers and hb parents were
15 deceased. He was able to talk about hb mother dymg
16 ofdemen-dementb at-after stroke at age 82,
17 that occurred in 2001. He also knew and was able to

18 discttss hb father's death secondary to congestive
19 heart feilure.

20 And he finished high school m 1972 in
21 Jadcson, attended some college at Jackson Commimity
22 College before he went on to the factory. He denied
23 priorcriminalor —hbtmy. He said hb moving
24 violation was some — long time ago. He denied any
25 childhood trauma, sudi as r^ or molestation.
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A.

Q.

A.

1

2
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6

Page 26

And then you went on to do the mental-status
examination?

Yes. I did.
And what — what — what did you find out in the

couise of diat, describe it for me?
Sure. As stated in my report, on page 6 is where it

begins, I describe Mr. Fairiey as casually groomed ai id 7
8
9

10

11

12

13

14

15

16

17

18

19

20

21

had a stiff and rigid gait He sat comfortably on the
couch, but did stretch at one point to loosen his
muscles. He was cooperative. He gave his current
weight and height His appetite is different in that
sometimes he forgets to eat he stated. There was no
prolonged reaction time to questions, he was quite
spontaneous. As I would ask a question he would
answer it promptly and not figure out — or delay due
a — due to some memory problems. There was no
evidence of that.

that he was interested in the — in die examination
and able to be forthright about it instead of
wandering his gaze and looking elsewhere for —
searching for questions or answers. He did not appei r 22

23

24

25

to have any confusion. He was articulate, had a
normal rate and speed in his recollection — rec —
recoil — recollections of events. He showed no

Page 28

pain from head to toe after he arrived at the
hospital. He was able to give sequential events such
as being sedated in order to relieve the pain.
Mr. Fairiey had a - a perception that his memory
problems were difitcult based on usiiig a microwave and
coddng and he makes notes to himself but I found no
evidence that these were — ran over mto his regular
life or that it impaired his functioning in his
regular life.

So his performance there on certain tests
were consistent with a person ■wdio was average to
superior i ntellect, sh owi ng th at h e h ad a perception
ofh i s bei ng more di sabled but h i s perfttmance di owed
th at h e was operating on all cylinders, doi ng very
well.

Q. Was h e able to demonstrate i mmediate "n't remote
memory?

A. Yes, h e was and th ose are tested by ŝi ng h ere's
th ree i tems, can you repeat th ose i tems after fi ve
minutes or ten mi nutes and h e was able to do j ust
th at, sh owi ng good memory. And h e talk ed about
watch i ng TV, reading book s, sports book s, and
currently reading th e bi ogr̂h y of Emie Harwell, a
l̂ortscaster wh o di ed some ti me — a very &mous
sports — sportscaster—sportscaster.

Page 27

problems such  as confusion or concentration or
compreh ensi on.

He was able to recall detaite ofth e
motor-veh i cle accident and treatment rendered
th ereafter. Mr. Fairi ey stated h e h ad a - h ad h ad a
bald h ead for a long ti me and h e sh aves h i s h ead eve y
two week s. He stated h e h ad been treating wi th
Dr. Wi lanowsk i  i n 2010 after th ree or fbur sessions,
but th at — I believe th at turned out to be an
evaluation, not treatment He stated th at h e h ad beer
given medicati on to treat h i s mood and appeared to t
congruent wi th  a blunted affect He deni ed-

13 Q. Wh at-wh at-you mi ssed-I'm not sure wh at
14 congruent —

A. He stated-

Q. -1 -1 missed th at?
17 A. Sure. He stated h e — h i s mood, wh i ch  h e stated wa 17

depressed, th at i t appeared to be consistent wi th  wh a
I felt was a blunted affect He di dnt h ave a - a
dramatic or th eatrical or upbeat affect i vh ere h e
smiled and laugh ed or any of th at He appeared to h
rath er subdued and i n th at r̂ai d I saw th at h e wasn*
as affectively fi i ll and th at would be consistent wh at
h e sai d — wi th  wh at h e sai d, ti i at h e was depressed.

And h e described h i mself as bei ng i n total
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Q. And was h e able to recall a motor-veh i cle accident
th at h e h ad i n th e 1980s?

A.

Mdi i plash .

Q.
A. Yes, h e di d.
Q. And-and wh at's labi li  ̂of mood?
A. Labili ôfmood would be th at h e was up and down,

h avi ng mood swi ngs wh ere h e was very h i gh , euph ori c.

spending a lot of money and gambling or anyth i ng li k e
th at and th at's — th i s mood — mood swi ng to th e
oth er si de was totally i solated, recluse, sort ofa
h ermi t, not i nterested i n any activi ti es, dqnessed,
suici dal and i n th ose regards perh aps i solated and not
partici pati ng i n any social activi ti es, not goi ng to
work  i f i t were gi ven to h i m as a ch oi ce. So h e
didn't sh ow any labi li ty of moods i n th at regard, not
only - not i n h i s h i story and not i n th e time th at I
saw h i m as well.

Q. Is th at a good th i ng?
A. Th at's a great th i ng.
Q. Ok ay. And di d h e talk  about h ow h e felt at ti mes now

as compared to h ow h e felt before tite accident?
A.
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Page 30

helplessness and hopelessness compared to his fbimer
activities prior to the motor-vehide accident, that
was his perception ofhimself.

Q. Okay. And you have a cat^oiy here for sensorhim at
mental grasp, vdiat — would you explain to me what
that is?

A. That is the actual testing done in a mental-status
examination to see ifthere's any corroboration or
correlation with what I observed and \^uit is actually
the objective findings on certain tests, and it may be
me asking what date is it. the time, the place and who
he is, his name and he was able to give all of that
And I also ask his imderstanding of why he's here, he
understood that he's alleged — he's laimched a
lawsuit alleging certain damages related to the
motor-vehicle accident and he knew that that was the

pursuance of the exam. It also —this tests for any
problems related to someone's stability, whether he
had-

Q. Ability, I'm sorry?
21 A. Stability and ability, if he had a stable functioning
22 in his life and ability to function at his own

motivation to do certain things. He stated he has a
fear of driving physicians - of driving and that
physicians had ordered him to take a driver's
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count down by two from 20; 18,16,14, et cetera.
Q. Did you have him do those v^le-
A. Yes, I — 1 had him—

Q. — the serial sevens—

A. Yes, yes, 1 did and he performed quite well on diat
He knew the current headlines in die newspiqier,
shows that his orientation is aiqiropriate to the
current setting of our existence today, newspapers,
headlines, what might be in them. I think he was able
to talk about the Mobil oil spill he called it and
tornados in — in Toledo. He was able to do the

tap-tap exercise where he was able to follow my
directions to tap when only I did two tqis and — to
tap only when 1 did two taps and if I did one tap and
then he would not do any taps, which ̂ ows he's able
to concentrate and follow direcdon. That's a rather

simple test
He knew that his shadow was shortest at

noon, which is quite unusual for some people, they —
they think that it's shortest in the afternoon or—
or late at night or early morning they might give and
the actual true fact is that yotv shadow is shortest
at noon and he knew that showing an above-average
intelligence 1 would say.

Q. You asked him —did you ask him about wdio's the
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certificadon program that he passed. l
The conclusion ofthe mental-stahis 2

examinadon is contradictory as to his statements 3
because he performed very well on the exam. As I 4
said, it tests memory, proverb and abstracdon, wfaidi 5
isarathersensidve— 6

Q. Let — let me ask you some questions about that a 7
little more. So he indicated to you that he had 8
problems sometimes being able to remember? 9

A. Yes. 10

Q. And then when you put him through these various tes s II
was his performance consistent with his perception of
how he thought he couldn't remember?
. No, it was not and part ofit is already shown, the
jury mtqr be interested in, his whole history that he
gave me would be a part of that memory testing and
that appeared to be rather rational and logical and
sequential of information about bis past history.
Then current history, he was able to talk dmut that
without any de — deficits or holes in bis recall.

Atui then at the time ofthe examination

there's a testing of information that is unrelated to
his background and his functioning or his occupation
that board — that includes serial seven subtractions

fiom 100 or two subtractions from 20, you're able to
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president?
A. Yes, I did tmd he was able to name presidents in

reverse order to Carter without any errors. He
understood the symbolism of stars in tire flag and how
they represented the SO states. He was able to spell
the word sugar backwards. Ifhe found a wallet with
ID on the — a street he would make sure it goes back
tt> the person who owned it and be — ifhe smelted
smoke in a theater what would he do. He would not
yell fire, which is often a panic trigger, but that he
would make sure that he started his - himself for the
exit

And again, as 1 asked him to interpret the
grass is greener pro - proverb, he knew it without
concreteness. So somebody that would say well, the
grass is greener rather than saying vduit does it mean
that ifs - grass is greener on the other side. He
was able to say well, things look a little better from
one perspective, but when you actually get there it
may be different and so that was — that's a normal

response. And I gave him a difficult one because
sometimes the grass is greener proverb or the glass
house proverb, such as don't throw stones at a glass
house and why not, someone might say it's concrete, it
might break, but actually the abstraction is, you
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Page 34

1  know, take care of your own house. Ifyou start
2  criticizing somebody else you mi^t also be at fault
3  And he — 1 gave him a difiicult one that
4  saidiftwo —the dragons wading across shallow pond!
5  have nails—snails tupping at their heels and to my
6  surprise he did quite well with that one. It's out of
^  the norm for proverbs that are given and he understoot
8  that it means even big people have problems and he w s
9  able to interpret that qtpropriately.
18 So I had enough information based on that
11 testing that he was operating on all cylinders, doing
12 quite well and functioning despite his perception that
13 he had memoiy problems and — and all those, they did
14 not appear to be existent at the time ofthis exam and
15 I was make — able to make a certain conclusion from

16 my testing and the history and my clinical observation
11 and skills.

18 Q. And — and what did — conclusion did you arrive at
19 with respect to his — his ability to remember things
2 0 and his ability to think clearly?
21 A. 1 saw that there was absolutely no evidence of a
2 2 closed-head injury that affected his consciousness or
23 physiological or psychological functioning and 1 fount
24 that there was a mood disorder due to a general
2 5 medical condition, which could be inclusive of his

Page 36

1  instance correlated with the legal issues he may have
2  an increased or exaggeration ofhb symptoms for that
3  purpose, in fact there's a correlation of increased
4  symptoms with legal issues such as damages that he's
5  seddng related to the incident, but if he decided
6  that he wasn't motivated to do certain thitigs and he
7  wasn't able to pull himselfto do that, then his
8  progno^ would not be as favorable, but ̂ ven his
9  interests and able to demonstrate an atnlify and
10 rootivatimi 1 felt that he'd be quite — quite
11 successful.

12 Q. Did you feel that with his own character strengths and
13 willingness to return to an active life that that was
14 a favorable indication?

15 A. Yes, I did feel that
16 MR.OBRINGER: Thank you, I don't have any
17 other questions then.

18 THE WITNESS; You're welcome.

19 EXAMINATION

20 BYMR.GURSTEN:

21 Q. Doctor, good morning.
22 A. Good morning.
23 Q. My name is Steven Gursten, as 1 said, I'm here for Jim
24 and Kim Fairley.
2 5 Just so we're dear, all those different

Page 35

1  diabetes, hypertension, asthma, and also perfiaps the
2  chronic pain that he suffered, and these factors are a
3  part ofthe diagnosis ofpsychological problems in a
4  general medical condition.
5  Q. Now, what's a — a prognosis?
6  A. My prognosis is what the future mqr hold for him ant
7  saw it as favorable, that he continued to improve,
8  that despite his-of perceptions of himself being
9  disabled or not being able to function he was actually
10 showing that he was able to function pretty mudi as
11 general as anyone might do of his age and
12 circumstance, he'd do quite well. And 1 had a
13 favorable outlook that he would contiruie to do well.

14 He was being treated, responding to that, compliant
15 with medications, it was as much as you could hope
16 for.

17 Q. Did he tell you whether he was feeling more or less
18 depressed and whether he was mddng progress?
19 A. He felt he was less depress-depressed and making
20 progress.
21 Q. And did you assess Mr. Fair — Fairley's —you used
22 the term character strengths and willingness and—
23 and how would that affect his prognosis for the
24 future?

25 A. Ifhe didn't have a willingness to improve - if for

Page 37

1  organizations you mentioned in the banning when
2  Mr. Obringer was asking you questions, none of those
3  organizations asked you to do this onetime forensic
4  evaluation of Mr. Fairley, it was — it was actually
5  the Defendant in this lawsuit, true?

I  6 A. Those organizations are part ofmyC.V. and the
7  American Academy of P^chiatry and Law informs me
8  about forensic evaluations.

9  Q. Pm sorry, mtQrbe you —maybe I waaiT clear with my
10 question, 1 apologize. Who hired you to do this
11 examination, ma'am?
12 A. Oh,l was retained by Mr. Obringer to evaluate
13 Mr. FairiQr.
14 Q. And as —as part ofyour examination you have on the
15 last page your diagnoses and condusions and you have
16 something that's called a GAF, can you tell the jury
17 what that is?

18 A. That is a global assessment of functioning.
19 Q. And is that —
20 A. Itis —itisanexam —itisasmtofa —a

21 report card of how someone is functioning based on the
22 examination and my diagnoses, that despite all — all
23 the individual ones, the ax — there's a multiaxial
24 process. The first is any psychiatric conditions; the
25 second is axis 11, persimality problems; axis m.
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Page 38

1  what medical problems; axis IV, what psychosocial
2  problems; and axis V, despite ail of these, whatever
3  they are, what is the assessment of his functionmg
4  and it goes fiom 0 to 100. Like a report card 100 is
5  doing very well, 70 is C, SO is showing some severe
S  impairment, 40,30,20 would indicate the person is
7  not doing well at all.

8  Q. Well, SO indicates they're not doing very well at all
9  too. correct?

10 A. SO represents serious symptoms of any serious
11 impairment in social, occupational and school
12 functioning.

13 Q. AndSOisudiatyougaveJimFairley?
14 A. Yes, it is.

15 Q. And in your code you also diagnosed him with chron
16 pain disorder?
17 A. Yes.

18 Q. And by definition that means that the pain he is
19 having is causing clinically-significant distress OT
20 impairment in his social and occupational and other
21 areas of functioning?
22 A. That's correct

23 Q. And by definition it means that he is not malingering
24 or exaggerating or faking?
25 A. That's correct

Page 40

1  stress disorder?

2  A. That's correct, no posttraumatic stress disorder.
3  Q. And you found iH> emotional injury at all, at least as
4  it relates to him being hit by two trucks?
5  A. Thaf^ correct I mentioned that if he had some

6  depression it may be related to the motor-vehicle
7  accident but was responding to treatment and was
8  limited at the time I saw him and showing remarkable
9  signs of improvement
10 Q. And that was based also on the things that he was
11 saying to you?
12 A. That's correct

13 Q. And you found no evidence of suicide?
14 A. That's right

c 15 Q. The depression that you find you say in your report is
16 related to a general mood disorder?
17 A. Yes.

18 Q. Andby the general mood disorder youte —you're
19 saying that thafs due to m^ical conditions that you
20 list in your axis m?
21 A. Yes.

22 Q. And those medical conditions that you've listed in
23 your axis 111 are diabetes?
24 A. Yes.

25 Q. Elevated triglycerides?
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A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.
A.

Q.

And you do not believe that he is malingering or
faking or exaggerating?

That's correct

So just as an overview ofyour — your total
conclusions based upon this one-time exam at the
request of the defense attorneys in diis case, you
find no evidence of a closed-head injury?
That's correct

And the jury has heard the term closed-head mjiuy ant

traumatic brain injury - traumatic brain injury
intermittently, can — is that the same thing to you?
Yes, it is.

Okay. Closed-head injury and — and traumatic brain
injury, it just depends on which doctor is using it
but theyVe all talking about injury to the brain?
That's correct

And you - you found no evidence at all of traumatic
brain injury?
That's tnre.

And you found no evidence of any abnormal memory
concentration?

That's correct

No — no evidence at all in your exam?

That — that's correct.

And you found no evidence of PTSD, posttraumatic
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A. Yes.

Q. Hypertension?
A. Yes.

Q. Asthma?
A. Yes.

Q. Obesifr?
A. Yes.

Q. And vertebral degenerative arthritis?
A. Thafs correct

Q. I did not leave anything out?
A. Chronic pain Fve also used in my axis I diagnosis.
Q. And sojust-just so I'm clear, you feel that it b

his diabetes, elevated triglycerides, hypertension,
asthma, obesity and vertebral degenerative arthritis
in conjunction wifii the dironic pain therefiom that b
causing his depression and chronic pain?

MR. OBRINGER: Well, just-my objection
only b that there's another entry there, it says
status-post motor-vehicle accident under that axb HI
so —

MR.GURSTEN: 1 — 1 think thafs improper.
Bob, and —

MR. OBRINGER: Okay.
MR.GURSTEN: -1 think she - that-

thafs an improper way to object, thafs a speaking
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Page 42

1  objection so -
2  MR.OBRINGER: Well, no, ifs an objectioji
3  to your question because you-you left it out of
4  your question.
5  MR.GURSTEN: 1-I-ldon't-lhave

6  too much respect for you to argue with you so I'll
7  Just note that I think Aaf s an improper objection.
8  I'll cite the Holly Clifton Precision (phonetic) case
9  and I'll Just ask that you Just restrain your
10 objections to something that-that perhaps is not a
11 speaking objection in the future.
12 Would you - would you read back my
13 question, please?
14 (The following requested portion of the
15 record was read by the reporter at
16 9:52 ajn.:

17 Q. And Just so I'm clear, you feel that it
18 is his diabetes, elevated triglycerides,
19 hypertension, asthma, obesity and vertebral
2 0 degenerative arthritis in conjunction with
21 the chronic pain therefrom that is causing
22 his depression and chronic pain?)
23 MR.OBRINGER: Objection to form.
24 BY MR. GURSTEN:

25 Q. You may answer. Doctor.

Page 44

1  Q. So diabetes was put first for what reason?
2  A. Ifsjust —was just listed first
3  Q. Okay. So there's-there's no significance to it
4  being listed first?
5  A. No.

6  Q. And you're saying that he told you he has diabetes?
7  A. Yes, and the medications he takes for them-for it

8  Q. He did not deny having diabetes?
9  A. Thafs correct

10 Q. Can you tell me bow — did he tell you he had elevated
11 triglycerides?
12 A. Yes, he did.

13 Q. Okay. Is he taking medication for that?
14 A. I'm not sure that I saw that in his review of

15 medications.

16 Q. OkiQr. Can you tell me how elevated triglycerides
17 would be contributing to his chronic pain?
18 A. Well, he has an elevated diolesterol and he's obese

19 and those conditions together can produce the diabetes
20 that be has, and his family history of congestive
21 heart failure would indicate that he's at high risk
22 for those, and so I saw tbem as significant when I
23 listed them here.

24 Q. Okay. But how - how does elevated triglycerides
2 5 contribute to chronic pain?

Page 43

1  A. I think I did already.
2  Q. Would you answer agaiit, please?
3  A. Okay. Again, I see that these conditions status-posi
4  motor-vehicle accident and including the diagnosis I
5  made in axis I are related to his mood disorder.

6  Q. So how —bow much of this is related to the

7  motor-vehicle accident and how much of it is related

8  to diese general medical conditions?
9  A. Well, I explained that these ate flowing fiom the
10 motor-vehicle accident.

11 Q. So when you say that he is now seriously impaired
12 his global assessment offunctioning and GAP defln^
13 it as seriously impaired in his social and
14 occupational functioning, you also feel that that is
15 fiom the motor-vehicle accident as well?

16 A. I feel that that plus the other medical conditions

17 contribute to his severe impairment
18 Q. The other general medical conditions that you list
19 did you list those in order of severity?
20 A. No.

21 Q. How did you arrive at this disorder —at this order
22 of general medical conditions?
23 A. Ifs a compilation of all the conditions he gave, his
24 review of medical systems that he could produce for
25 me.

Page 45

1  A. 1 don't have a connection for that Mr. Fairieysaid
2  that he had chronic pain fiom head to toe and that
3  encompasses a number ofcontributing factors to bis
4  duonic pain, his arthritis, his asthma, his
5  hypertension, his blood flow as a result ofdiabetes
6  might constrict some ofhis, you know, arterials and
7  his muscular functioning.
8  Q. Do you have evidence that he had diabetes before this

9  truck crash?

10 A. No, I don't, but diabetes is not a sudden onset It's

n 11 a chronic, preexistent condition that Mr. Fairley
12 stated he had.

13 Q. Do you-do you have any evidence that he bad efther
14 diabetes or any possible precursor that could lead to
15 diabetes at all before this double trudc crash?

16 A. No.

17 Q. And do you have any evidence that he has diabetes
18 today?
19 A. Only his statement his history that he provided to
20 me.

21 Q. Okay. Are you aware that we took the deposition —
22 the trial deposition ofhis family doctor two d^ ago
23 who —

24 A. No.

25 Q. —indicated that there is absolutely no evidence that
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Page 46

1  Mr. Fairley has diabetes?
2  A. No, Fm not aware.

3  Q. Okay. So going back to his elevated triglycerides,
4  how did you team about that again?
5  A. From Mr. Fairley.
6  Q. And assuming that he does have it and it is being

?  controlled by medication, how does this contribute t(
8  either his depression or his chronic pain?
9  A. It would contribute to what I considered to he a big] 1
10 risk for his heart functioning, contributoiy to
11 whether his diabetes is regulated. If his family
12 physician, medical infoimation is produced, it says 1^
13 doesn't have diose conditions dien I'm happy for him,
14 but as I can see them now triglycerides would be a
15 contributory factor to his functioning and I saw that
16 as significant
17 Q. Okay. But help me because I'm-thafs where Fm
18 getting confused, how is it contributing to his
19 functioning right now?
20 A. IFs a factorthat he offered as part of his medical
21 background, medical history.
22 Q. Okay. But does — does elevated triglycerides cause
23 pain?
24 A. Not to my understanding.
25 Q. Does elevated triglycerides cause depression?

Page 48

1  Q. Okay. Next you list in your-in your list here you
2  have asthma, where did you learn he had asthma?
3  A. Mr. Fairley produced that information for me and it's
4  part of the multiaxial diagnostic order of making a
5  p^chiatric diagnosis. Il'samultiprongorfive
6  different areas that one must mention when you're
7  making a psychiatric diagnosis. The axis I, as I
8  said, is a clinical psychiatric disorder; axis D
9  includes personality traits; and axis 01, widiout
10 listing the priority, is inclusive of all medical
11 conditions currently contributing to Mr. Fairley'^
12 stabilify or disability or impairmenL
13 Q. Right, and thaFs — thaFs what Fm trying to get at
14 is how is asthma contributing to his-his depression
15 or his chronic pain?
16 A. Well, iFs taken into consideration that part of his
17 dysfunction or impairment is not fiom one sole source,
18 that these all must be considered as part of Ids
19 condition.

20 Q. Or. GriBtn, are you aware that he does not have
21 asthma?

22 A. No, Fm not

23 Q. Can you point to any medical records in your
24 possession that say he has asthma?
25 A. No.

Page 47

1  A. Not to my understanding.
2  Q. Next you have hypertension, where did you learn that

3  he has hypertension?
4  A. From Mr. Fairley.
5  Q. And do you have any records or evidence as to how lot
6  he's had hypertension?
7  A. No. 1 don't

8  Q. Can you point to any evidence that he had hypertensio)
9  before the injuries he suffered in this double truck
10 crash?

11 A. No, I — I have no medical records prior to the
12 motor-vefaide acddent

13 Q. You were not provided with any medical records fiom
14 before this by defense coimsd?

15 A. I have no medical records prior to the moUtr-vehide
16 acddent

17 Q. Are you aware that when we took the trial deposition
18 ofthe famfly doctor he indicated that Mr. Fairley

19 never had any issues with hypertension before this
20 truck oash?

21 A. No, I'm not aware.

22 Q. Okay. You are aware, however, that pain, espedally
23 severe pain, can elevate blood pressure and cause
24 hypertension?
25 A. ThaFs chronic pain, yes.

Page 49

1  Q. And you weren't provided with the records fiom his —
2  fiom his family doctor fiom before this, but Fd like

3  you to assume the family doctor records indicate that
4  he's had rto problems with asthma before this truck

ig 5 crash. So you can say that asthma is certainly not
6  contributing to any ofthese chronic pain syndrome or
7  depressive symptoms he's having ifhedoesnt have it?
8  A. ThaFs not the intent, iFs to list what medical

9  conditions he has and IhaFs what I did on axis Ul.

10 Q. But where did you get that he has asthma fiom?

11 A. From Mr. Fairley.
12 Q. You're sure?

13 A. I am sure.

14 Q. Ok^. Next you have obesity, was he obese befme this
15 truck crash?

16 A. I have no records of Mr. Fairiey's condition before
17 the motor-vehicle accident

18 Q. But, Doctor, Fm — Fm asking if — ifyou know if he
19 was considered obese before the injuries fiom the
20 truck crash?

21 A. I have no records ofhis condition before the

22 motor-vehicle accident.

23 Q. Fm just asking if you-if you know if there's any
24 records you have in your possession tod^ or if
25 there's any source ofinformation that you have in
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your —in —in your possession today that would 1
suggestthatMr.Fairley was obese before the injuries 2
he suffered in this double truck accident? 3

A. I have no records before his motor-vehicle accident 4

Q. Your —your last and linal finding on axis in is 5
vertelnal degenmtive arthritis, is that correct 6
Doctor? 7

A. Yes. 8

Q. And — and I stated that correctly, it's called 9
vertebral degenerative arthritis? 10

A. Yes. 11

Q. What b that referring to? 12
A. That's referring to hbosteoarthritb that was 13

existent at the time of the motor-vehicle accident and 14

subsequently continues to be his diagnosis, 1S
osteoartbritis. 16

Q. Okiqr. Where —where do you see in any of the medic il 17
records in thb case the words osteoarthritb? 18

A. I saw them in the records, hn not able to point to 19
them now. 20

Q. Whose records. Doctor? 21
A. Mr. Fairle/s records. 22

Q. From what doctor? 23
A. Fm not sure, but it's in — it's cited in hb medical 24

records. 25
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have spinal root or paralysb and b
limited and controlled and fixed aiul

repaired.)

BYMR.GURSTEN:

Q. Ok^. What evidence do you have fiom anywhere in thb
case that thb b limited or repaired or improving?

A. Mr. Fairley's presentation shows that he's not

paralyzed, shows that he b not dyslimctiona] in that
r^aid, he had a stiff gait and thafs how he

presented as he walked in, but I did not see that he
was showring any kind of immobility.

Q. In — in any of the medical records that defense
counsel provided to you do they indicate that thb
condition b improving?

A. Mr. Fairley's statement was that he has improved and
his statement also that he continues to go to the Y
and swim three times a week b consistent with an

improved state.
Q. Oloty. But I was asking you about all of the medical

records that have been given to you the doctors
that are treating him forhb physical injuries and
hb fiactured vertebral body and hb chronic pain, do
you see aiqr indications of improvement there?

A. I saw fiom Mr. Faiiley thai he has continued to
improve and that's hb own statement and I agree with
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Q. Are you absolutely sure? i
A. I'm sure. 2
Q. M^be we can take a break shortly and you can try ar i 3

find that for us. My question b if-if-well, 4
actually one of the records you were provided with wa: 5
the trial deposition of hb neurosurgeon, Dr. Rawal — 6

A. Yes. 7
Q. -correct? 8

So how b it that Dr. Rawal b saying that 9
Mr. Fairley comes within a couple millimeters of bein{ 10
paralyzed and that his TI2 vertebral body b so badly 11
fiactured and collapsed, how b it you're calling that 12
vertebral degenerative arthritb? 13

A. Well, I associate that with the findings that 14

Dr. Rawal saw and that the condition is certainly not 15
causing him to have spinal root or paralysb and b 16
limited and controlled and fixed and re — repaired. 17

MR. GURSTEN; I'm sony, can you read that 18
back to me, the last answer? 19

(The following requested portion of the 20
record was read by the reporter at 21
10:04 am.: 22
A. Well, I associate that with the 23

findings that Dr. Rawal saw and that the 24
condition b certainly not causing him to 25
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that

Q. Doctor, we'll - we'll go on and - and I -1 don't
mean to — I — I just would like an answer to my
question. In any of the medical records fiom the
specialists who are treating him fin* these injuries,
do any of them indicate anjdhing consistent with the
statemenb you've just made —

MR. OBRINGER: Objection to the form ofthe
question.

BY MR. GURSTEN:

Q. —thathe's improving?
A. I certainly would help you understand that my role in

thb was to lotdc at whatever condition he nuy all^
or udiatever conditions other medical providers may
give that his emotional injuries are certainly not
inclusive of a posttraumatic disorder and not
inclusive of a continiiing disabling emotional
disorder, and that fiom my standpoint as a p^cliiatric
expert he showed no problems with hb emotional state
and the treatment has been sucoessfiil and he continues
to improve. There's been no plateau in that, he
continually improves hb psydiological, sociological
and biological fimctioning.

Q. How do you know that?
A. I have an expertise that is able to detect whether
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1  someone is depressed or not and whether they're
2  resolving in those symptoms and I saw Mr. Fairley as
3  being that person with good luck that he was
4  improving.
5  Q. Okay. So with the exception of—of the statement
6  that you say he made to you that he is improving and
7  with the exception of your one-time examination are
8  there any records, including the trial depositions
9  that defense counsel has provided to you for you to
10 review, that indicate anything consistentwilhwhat
11 you —with the statements you have just made that he
12 is improving and his physical injuries are getting
13 better?

14 A. I'm the expert in looking at his p^cfaological
15 functioning and that's my limited dealing with
16 Mr. Fairiey. 1 can only go by what his statement was
17 that he was improvmg and continues to improve
18 psychiatrically.
19 Q. Okay. Well, I guess my question though is in all the
2 0 medical records you've been provided are you aware
21 any doctor out of all ofthe specialists who have been
22 treating him for his back injuries and spinal injuries
23 who called these vertebral disc fiactures vertebral

2 4 degenerative arthritis like you did?
25 A. Hist them in my axis in diagnoses and I'm

Page 56

1  his spine what you did when you called it — referred
2  to it as vertebral degenerative arthritis, are you
3  aware of any doctor diat — that has used those words?
4  A. I cannot answer your question as stated.

5  Q. The vertebral degenerative arthritis, if we — ifwe
6  put that aside, is there a reason that you did not

7  include any of his other injuries from this double
8  truck accident?

9  A. Well, I saw the records and I imagine that there
10 are — that there may be additional medical records
11 that would be consistent with my perusal of certain
12 documents, but, again, my addressing those physical
13 conditions is not my expertise but only to list them
14 as offered by Mr. Fairiey and I concentrated on xsg
15 area of expertise, whidi is to look at him

16 psychiatrically and emotionally.
17 Q. I -1 understand tfaafs what you're saying. Doctor, I
18 guess my question is you — you listed diabetes that
19 he doesn't have, elevated triglycerides that is not

>f 20 symptomatic, asthma that he doesn't have, obesity that
21 I don't believe there's any evidence of before this

22 double truck crash, but you don't list anything about
23 traumatic headaches, tmnitus and ringing in the ears,
24 the fractures he's sustained to other areas of his

2 5 body, to his mouth, his shoulder, his knee injtiiy, any
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1  redirecting you to look at my expertise in making a
2  p^chiatric diagnosis -
3  Q. I -1 understand that. Doctor.
4  A. -and physical condition and other medical
5  specialists that may, you know, be produced prior tc
6  this time or at trial.

7  So my expertise is in that area of his
8  p^chiatric or emotional injuries and in that —
9  Q. Doctor, can you answer my question?
10 A. — regard I'm s^ing he's improving.
11 Q. Can you answer my question, please?
12 A. I can't answer-

13 MR. OBRINGER: Objection, I believe that
14 has been asked and answered.

15 A. I can't answer it any further. I've done my best
16 and —

17 BYMR.GURSTEN:

18 Q. Okay.
19 A. - thaf s as much as I can do.

20 Q. So-so my-my question is very specific and
21 perhaps you could just answer it with a yes or a no.
22 Are you aware ofany doctor anywhere in this case <
23 the 40 medical specialists that have provided care to
24 him over the last two and a half, almost three years
25 that have called his physical injuries to his back and
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1  ofthese other injuries fiom this crash. I'm
2  wondering why those are omitted from your axis III
3  listing of injuries and conditions?
4  A. And your question b?
5  Q. Why are they not listed?
6  A. I didn't feel that they were pertinent to my analysb.
7  Q. Okay. I'm — Pm confused so please help me to
8  understand. How b diabetes, elevated triglycerides,
9  hypertension and asthma and obesity pertinent to your
10 diagnosis and conclurions but the other physical
11 injuries that he is seeking medical attention for for
12 the past two and a half, almost three years and taking

13 narcotic medication for every day not pertinent?
14 MR. OBRINGER: Asked and answered.

15 A. I can't help you further.
16 BYMR.GURSTEN:

17 Q. You can't answer diat?

18 A. 1 cannot help you further, as you requested, help you
19 understand. I've said as much as I can on that

20 subject
21 Q. Would you agree mat something like traumatic
22 headaches, where he's taking three Darvocets a d^ to
23 control them, might he more pertinent than listing
24 something like diabetes or asthma or obesi^diat be
2 5 doesn't even have or hypertension that he never had

/^lENENSTOCK
\Al lONWtLHi COlJKi Klil'ORI INt; Kt VIDKO

vv\vw.bionenstock.coni



ROSALIND SaFFIN, M.D.

Deconber 3, 2010

16 (Pages 58 to 61)

Page 58

1  before this and elevated triglycerides that if he doe i
2  have is not symptomatic?
3  MR. OBRINGER: Objection, fonn and
4  foundation.

5  BY MR. GURSTEN:

6  Q. Doctor?
7  A. I'm not sure of your question.
8  MR. GURSTEN: Would you read it back,
9  please?
10 (The following requested portion of the
11 record was read by the reporter at
12 10:13 am.:

13 Q. Would you agree that something like
14 traumatic headaches, where he's taking
15 three Darvocets a day to control them,
16 might be more pertinent than listing
17 something like diabetes or asthma or
18 obesity that he doesn't even have or
19 hypertension that he never had before this
20 and elevated triglycerides that if he does
21 have is not symptontatic?)
22 A. No.

23 BY MR. GURSTEN:

24 Q. It's not more pertinent to your conclusions and
25 diagnosis?
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A. That's what an expert vnuiess does.
Q. I sec. So I'm-I'm trying to understand because my

copy ofthe DSM-IV that defines chronic pain disorder
says that when you use that diagnosis, when you
diagnose somemie with that that means that, number
one, the pain is the predominant focus, and number
two, it is severe enough to warrant clinical
attention?

A. That's correct.

Q. Okay. So looking now at all oflbe things that you
listed in axis UI, his diabetes, elevated

vertebral d^eneratrve arthritis, do any ofdiose
condidons cause pain?

A. Well, the chronic pain that I list in axis I, that you
Just clarified by your definition, addresses your
concern about your undersbmding in what duonic pain
means.

Q. OkiQr. But you said in your report and in your
testimony on more than one occasion that his dironic
pain and his depression is related to the mood
disorder, wfaidi is related to his general medical
conditions?

A. That's correct

Q. Okay. So what Fm trying to get at is how do arty of
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A. No, I've already addressed that in my axis I
diagnosis, ̂lidi is chronic pain, so I have addressed
it

Q. So you-if I understood your testimony earlier where
I — I believe you said on — on more than one
occasion his chronic pain is related — in fact this

is related to his general medical condition. His
chronic pain is related to these illnesses.

You're saying that the chronic pain he has,
including the traumatic headaches that you now say is
incorporated in the duonic pain disorder diagnosis
you list in axis 1, that — tiiat those things he's
having, like traumatic headadies and chronic pain, is
related to the general mood condition that you went on
to list in axis III as the cause of bis depression?

A. Well, it includes the chronic pain, whatever
contributes to his chronic pain. I — 1 am admitting
that as it flows from the motor-vehicle accident it
may have a contributory factor in his mood, but I also
mention that he is responding to treatment and that
has very promising outlook that he will continue to

Q. But that seems to be only based upon your-your exa^
and what you say Mr. Fairley said to you, true?

Page 61

1  these general medical conditions cause him pain, with
2  the exception perhaps ofthe hypertension which can be
3  caused by someone who is undergoing and experiencing
4  severe pain?
5  A. I can't help you understand it better. You stated it
6  correctly earlier and thafsjust as good as I can do.
7  He has chronic pain that need — needs conditirm —
8  needs treatment and attenticm and duonic pain is the
9  number-one priority in addressing his complaints.
10 Q. So when I asked you in the very beginnmg of my
11 questioning that you found no evidence at all of any
12 emotional injury fiom this double truck crash, you're
13 saying that the depression he has is related to dtese
14 axis HI conditions, these - these general medical
15 conditions that you listed?
16 A. I think I've been clear that he has chronic pain that
17 I've addressed in axis 1. so I've covered pretty much

18 every diagnosis diat relates to the motor-vehicle
19 accident and his current functioning.
20 Q. Okay. So when you say he is depressed, is he
21 depressed also because of this motor-vehideoash?
22 A. Thafs possible.
23 Q. Is it possible or is it probable?
24 A It's possible.
25 Q. Why isnt it more prolmble that he is depressed fiom
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1  serious physical injuries from a motor-vehicle crash
2  and the constant pain he's had for two and a half
3  years as well as all the things he cant do like go
4  back to work, than — than axis III conditions like

5  diabetes and asthma that he doesnt even have?

6  A. Your question is rather confosing, I don't know ndiicl
7  part to answer.

8  Q. Why is it —
9  A. He can work —

10 Q. Why is it-

11 A. He can woik and he just —he refused to go back to
12 his other employment and I can understand wdiy he

13 cannot, but he is employable and he has chronic pain
14 and it may have flown fiom — flowed liom the

15 motor-vehicle accident, but it's being addressed with
16 medication and I see that as promising, that he's —
17 he's able to address those things and be managed by

18 it

19 Q. You feel he's able to go back to his job?
20 A. No, I said he cannot go back to his job, but he is
21 employable.

22 Q. Doing what?
23 A. Well, he could be a security guard, he could sit down
24 and watch video of certain kinds of movings and goin]S
2 5 on in an — an area that requires observation and

Page 64

1  a — at anything other than a very, very high level
2  before this crash that we're here for, be — before

3  the effects on his life?

4  A. I have no medical records prior to his motor-vehicle
5  accident.

6  Q. Okay. Do you have any evidence firom - from hb
7  history to you or all the depositions and medical
8  records that have been provided to you of him
9  functioning at anything other than a very high
10 functioning level before he's hit fay two trucks on

11 April 4th, 2008?
12 A. Well, I know that he had a motor^vehicle accident in

13 the early '80s where he stated he bad a whiplash.
14 Q. Okay. That was 30 years ago, anything besides
15 BOyearsago where he may have bad a whiplash?
16 A. Well, I might suggest that that could be possible-
17 maybe came from those-fiom that accident that he

18 has some conditions now, thafs about all according to
19 hb history, but according to his history only that —
20 that I can see of-can see could be contributory to
21 his current functioning and I have no other medical
22 records to corroborate that, but he offered it that he
23 did have a motoivvehicle accident before. So some of

24 foe conditions may be rebted to that and some to
25 this, I'm not able to determine-
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1  surveillance. He could be a receptionist where he's
2  not demanding any physical movement, but I'm sure he
3  could manage that He has a great intelligence,
4  memory, responsibflities for certain things, I think
5  he'd do well ifhe were motivated and interested.

6  Q. You don't feel he's motivated and interested?

7  A. Ifhe was motivated and interested in perfonning
8  employment then he could pursue those avenues, and npt
9  having sought those or Med at it I can only hope
10 that he would entertain those ifhe were interested

11 and working-ifhe were interested in working.
12 Q. So you feel that foe reason he's not working any of
13 these other jobs b — b not because of any ofhb
14 injuries, but because he's not interested in it?

15 A. Ifbe were interested in those other areas I would

16 feel that he'd be quite successftil.
17 Q. Doctor, can you —I —I just want to get back to

18 thb depression being possilrle from the motor-vehicle
19 accident and not probable. Can you explain to us
20 why —wdl, let me ask you this, a —as-as a

21 medical doctor, as a psydiiatrist you're supposed to
22 pick the most likely cause for someone's symptoms,
23 aren't you, not—not foe least likely?
24 A. Yes.

25 Q. Okay. Do you have any evidence of him functioning dt
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1  Q. Okay. But he has-
2  A. —how much one or foe other.

3  Q. But he has shattered, collapsed vertebral bodies in
4  hb back, are you stqring that that b — and he worked
5  for 24 straight years, including 12 years without ever
6  missing a day feom work, you — you're — you're
7  sayingthat —that fob whiplash he may have had
8  30 years ago was a contributing cause?
9  A. Idontknow.

10 Q. Ok^. Are you aware ofany other possible
11 contributing cause besides him getting hit by two
12 trucks?

13 A. I see that as contributory, certainly, a dramatic
14 contribution.

15 Q. Ok^. Sobacktomy —my question, do you have any
16 evidence to foe contrary that he b functioning at
17 anything other than a very high level iffitil thb truck

18 crash on 4-4-08?

19 A. I've answered —

20 MR.OBRINGER: Asked and attsweted.

21 A. I sure have answered it a couple times and I don't
22 know w4iat more you want fiom me.
23 BYMR.GURSTEN:

24 Q. I —I want to know ifyou have any evidence?
25 A. You krmw that I have no records prior to hb
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motor-vehicle accident, IVe said that
MR. OURSTEN: Lefs change the tape
VIDEO TECHNICIAN: Thismaiicstheendof

tape number one, the time is 10:22 and 12 seconds
ajn., we are now ofTthe record.

(Recess taken at 10:22 ajn.)
(Bade on the record at I0:2S ajn.)
VIDEO TECHNICIAN: This marks the b^innti g 8

oftape number two, the time is 10:25 and 50 seconds
ajn., we are back on the record.

11 BY MR. OURSTEN:

12 Q. Doctor, I'd like to turn to a new area now. You said
that you find no evidence of traumatic brain injury or
closed-head injury; is that correct?

A. That's coirect

Q. And on page 6 ofyourrqxHt you did a mental-status
examination?

A. Thafs correct

Q. Can you tell thejuiy how long that actually took you,
that — that actual mental-status examination?

A. Approximately two hours.
Q. I'm sorry, the — the actual mental-status examination

itself?

A. Two hours.

Q. Okay. You have a paragraph here where you asked hu i
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Q. All right The question—
A. -which part fit into what and which part fit into

that, but part of a mental-status examination includes
sensorium and mental grasp, just as part ofit
includes history, part ofit includes social history,
his fimctioning, his childhood history.

Q. Doctor, if you would, please, could you refer to your
report, page 7, the last paragraph, it starts off with
the conclusion of this sensorium and mental grasp is
contradictory to the statements not being able to
remember and then you list a number of- of tests and
questions that you administered to him; do you see
where I'm referring?

A. Yes.

Q. Okay. And Ijust want to knowtfaat all those tests
that you have in that paragraph, do you think R took
you more or less than five minutes?

A. More.

Q. More or less than six minutes?
A. I don't know.

Q. And I -1 don't want this question to sound not
respectful, but most of these questions are — are
questions that really an eight-year-old could answer
correctly, true?

A. Well, I don't know that
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about doing serial sevens, interpreting proverbs,
^telling sugar backwards, how many stars are in the
flag, how long did that segment take?

A Pm not sure, ifs part of the mental-status
examination.

Q. Okay. It's —iPs actually referred to as a mini
mental-status examination, isn't it?

A. No.

Q. Okay. It took about five minutes?
A No, the mental-status examination begins at the time 10

I'm observing Mr. Fairley, that means fiom the time I li
see him until the lime the examination is over. 12

Q. Okiqr. And —and 1 understand that, that —that your 13
whole interview is part of your—your examination, 14
but what I'm saying is is specific questions that you 15
were asking him to then have a basis to testify that 16
he has perfect memory, perfect concentration, no 17
problems with comprehension, no problems with my exr m 18
questions, that I wrote down you s^ing in yow 19
direct, 1 want to know how long those series of 20
questions were? 21

A. Well, diey were questions that were conducted based oi i 22

his history, when I asked about auditory and visual 23
hallucinations, so I'm not sure what youYe —what I 24
can tell you about- 25

Page 69

Q. Well, an eight-year-old can answer how to spell sugar
backwards, right?

A. I don't know.

Q. An eight-year-old knows how many stars fiiere are on an
American flag? These —these questions don't rule
out traumatic brain injury, do thqr?

A. No, they don't

Q. The serial sevens that he got right with you one time,
how much significance do we put on that that on one
day he got that right with you?

A. You can add it as significant
Q. Wdl, all right that's what Pm trying (0 understand.
Why is that so significant that he gms h right with
you?

A Because traumatic brain injury does not wax and wane
and consistently with his continued improvement it
shows that he did not have a traumatic injury and does
not have it at this time.

Q. The fact that he got the serial sevens right shows
that he doesn't have traumatic brain injury? What
about the quote that you said he — the obscure
proverb, whaPs the significance ofthat?

A. The significance is that he's able to do more than

recite something an eight-year-old would know, but
would have an ability as a mature mind to understand
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1  it, know the pBftsofwfaidi relate-relate to
2  dinosaurs and snails and rivers and streams and have

3  an —an ability to understand \riial that relevance may
4  be to the iimctioningofan object sudi as a dinosaur,
5  allofwhicharemeanttobeabstrecL

6  Andtbeability of ab —abstract —the

7  ability to abstract is a rather significant,
8  sophisticated abilit^ to understand, concentrate,

9  comprehend and ifs more than just a waxing and wanin
10 and to and fio of his cognitive abilities, whidi shows

11 he has a-attained a rather sophisticated ability to
12 have positive cognitive demonstration. So his

13 performance there is consistent with my di^osis that
14 he has no traumatic brain injury, not just at that
15 point, but over a long period oftime.
16 Q. Doctor, would you — would you read back what the

17 obscure proverb even was, please, in your report, what

18 was the proverb you gave him that you're attaching

19 such importance to?
20 A. Even dragons wading across streams with snails nippii|{
21 at their heels.

22 Q. And what was his interpretation that you fotmd so

23 sophisticated?
24 A. That even hig people who appear to be secure and
25 protected and — and, you know, don't look as if they
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1  Q. I'm sorry. Going through your-your mini
2  mental-status examination —

3  A. Ididnts^-
4  MR.OBRINGER: Objection —
5  A. -it was a mini mental-status examination.

6  BYMR.GURSTEN:

7  Q. Going through the questions that you asked in that
8  paragraph I've been askittg you about, and — and maybe

9  we can clarify, do you know how many minutes it took
10 you to actually go through those questions?

11 A. No, I do not

12 Q. Okay. Going through those—those questions did he
13 ever have a problem with any of your questions?
14 A. Not that 1 recall orrecorded.

15 Q. Did he ever ask you to repeat any of them?
16 A. I don't recall that

17 Q. Did he ever s^ he didn't understand any of your
18 questions?
19 A. 1 dont recall that

ig 20 Q. Ifhe did could that he a sign of brain damage?
21 A. No, I've asked a question be repeated here and, I'm

22 sorry, it doesn't mean it's a sign oftraumatic brain
23 injury.
24 Q. Well, the — you're putting a lot ofsignificance to

2 5 the questions he's getting rî it, would that suggest
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1  have problems still have little things that may bother
2  them no matter how insulated and protected they
3  appear.
4  Q. Would you turn to page 8 ofyour report, the very
5  first paragraph, thaf s odiere you address this
6  proverb, correct?
7  A. Yes.

8  Q. And this is where you say this is a sophisticated
9  interpretation for someone who believed that his
10 memory and concentration are disturbed?
11 A. Yes.

12 Q. And you put his answer in quotes? Doctor? Docto(,
13 did you put his answer to your proverb in quotes
14 there?

15 A. Yes, I did.

16 Q. So that was his answer to you?
17 A. I'm not understanding your question, you made a
18 statement That was his answer to me, yes.
19 Q. Okay. That's why you put it in quotes?
20 A. Yes.

21 Q. That's bis exact answer?
22 A. Yes.

23 Q. Doctor, going through your five-minute-or I'm
24 sorry — six-minute mini mental-status examination -
25 A. I didn't say it was six minutes.
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1  that you would put an equal amount of significance on
2  those questions ifhe were to get them wrong?

3  A. Yes.

4  Q. That would indicate hrain damage?

5  A. It would indicate that he got the questions wrong and
6  I'd look for reasons why.
7  Q. And, Doctor, you should never misrepresent in your
8  report what actually has occurred, true?

9  A. 1 would not do that consciously, no.

10 Q. That would not be honest or ethical to misrqnesent

11 what someone says tt> you?
12 A. Wouldnotttytododiat.no.

13 Q. Doctor, you knew your examination vras recorded, true?
14 A. Yes.

15 Q. And you knew it was recorded and in fiict you-you

16 demandedacopyofthe videotape before you would even
17 write your report, true?

18 A. 1 requited it to complete my review of all pertinent
19 records, yes.

20 Q. And you did review that videotape before you finally
21 issued your report about two months after your
22 examination, trae?

23 MR.0BR1NGER: Objection to the form of the

24 question.

25 MR.GURSTEN; Would you read it back?
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(The following requested portion of the
record was read by the reporter at
10:33 am.:

Q. And you did review that videotape
before you finally issued your report about
two months after your examination, true?)

A. I did review the — the videotape prior to my
completion ofthe report.

BYMR.GURSTEN:

Q. Doctor, I'd like to play a portion of that videotape
foryoa

(Whereupon the videotape was plqyed as
follows:

Okay. Mr. Fairiey, tell me, please, do you
remember my luune? Rosalind. Icantronemberyoir
last name.

Do you know where you are? I'm in
Fannington Hills.

Can you subtract seven fiom 100? 93.
And keep counting down by sevea 86,79,

72,66.)

BYMR.GURSTEN:

Q. Doctor, if you subtract 7 ftom 72 what number do yr
get?

A. 85 (sic).

Page 76

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. What you put in quotes was no matter how big you are
you can still have problems, arnect?

A. Yes.

Q. Now, Doctor, these tests that you gave in that one
paragraph that we've been going over, however many
minutes that was, that actually — you gave your own
battery of- of questions and tests in those five
minutes or — or whatever it was, true?

A. Yes.

Q. The point is is that there ate a number of

standardized mini mental-status examinatfons, the most
famous being the Folstein, F-O-L-S-T-E-I-N, that you
could give that are almost identical but are

standardized and have a score. Are you familiar with
the Folstein —

A. No, Fmnot.

Q. —mini mental-status examination?

A. No, I'm not

Q. Ifyoudont give a standardized battery and ifyou
dont have to score it, you dont have to say if
someone is — is responding in a brain-damaged range
if it's your own test, true?

MR. OBRINGER; Objection, form and
fbundatioa

BYMR.GURSTEN:
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Q. Tm sorry, ifyou subtract seven fiom 72 like you wdre
asking —

A. 65.

Q. Okay. He answered 66. Lefs continue.
(Whereupon the videotape was played as
follows:

59,52.

Okay. 45.
Okay. And if 1 asked you what this meant,

even dragons wading across shallow ponds have snai
nipping at their heels, what does that mean to you?
Nothing really to me.

Just give it a thought Say it again,
please.

Dragons wading across ponds, shallow ponds
have snails nipping at their heels. No matter how bi{;
you are ifyou go across the pond snails will come
after you or something.

Okay.)
BY MR. GURSTEN:

Q. No matterbow big you are ifyou go across the pon{l
snails will come after you or something, thaf s very
difTerent fiom what you put in quotes as his answer t^
you, isn't it. Doctor?

A. Yes, it is.

Page 77

1  Q. Doctor, your-your test isn't standardized and
2  doesn't have a score, does it?

3  A. That's correct

4  Q. And in your report you make absolutely no reference to
5  all the medical records you have fiom aU the doctors
6  that defense counsel did give you to where th^ did
7  specifically test fi>r traumatic brain injury and they
8  diagnosed traumatic brain injury; is that true?
9  A. Tbafs true, I did not make reference to ftiem in my

Is 10 report except to notice that I had reviewed them.
11 Q. And all those doctors that diagnosed brain injury in
12 his first week at the hospital at Foote and the second
13 week in the hospital at Gielsea, you also did not put
14 those in your report?
15 MR. OBRINGER: Objection, form and
16 foundation.

17 BY MR. GURSTEN:

18 Q. Is that true. Doctor?

19 A. Thafstrue.

20 Q. Most, ifnot all, these doctors have done for more
21 extensive actual testing into a traumatic brain injury
22 than you did, true?
23 MR. OBRINGER: Objection, form and
24 foundation.

25 BY MR. GURSTEN:
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Page 78

1  Q. Islliattrue,Doctoi7
2  A. From —notasap^chiatricpointofview,no,they
3  have not

4  Q. You also had in your records a brain MRl from
5  Mr. Fairley, a positive abnormal brain MRI, and you
6  dont mention that at all in your report?
7  A. Ididntfind —

8  MR.OBRINGER: Object - excuse me.

9  Objection, form and foundation.
10 A. Idon'trecallany MRl that stated specifically that
11 it-it pointed towards a traumatic brain injury.
12 And interestingly enough, it may surprise you, that np
13 matter how sophisticated imaging tests may be they
14 contribute nothing to a diagnostic formulation.
15 MR.GURSTEN: Would you read back my
16 question, please?
17 (The following requested portion ofthe
18 record was read by the reporter at

19 10:41 a.m.:

20 Q. You also had in your records a brain
21 MRl from Mr. Fairley, a positive abnormal
22 brain MRI, and you don't mention diat at
23 all in your report?)

24 MR.OBRINGER: Again, 1 - well, 1 -1 put
25 it on the record so —

Page 80

1  however many minutes it was, he still managed to get
2  four wrong. He got your last name wrong?
3  A. He didnt get my last name. He knew my first name,
4  which is unusual, most people don't remember that or
5  they mispronounce it

6  Q. He didn't remember your last name though, correct?
7  A. He knew my first name, he got it right WhoamI,he
8  remembered Rosalind. He knew I was a doctor.

9  Q. So you think that^s—that's a correct answo?
10 A. 1 think ifs as good as he can get-
11 Q. Even though he didn't remember your last name?
12 A. — having only met me — absolutely.
13 Q. Okay. He told you that it was the Mobil oil spill,
14 not the BP oil spill?
15 A. That's correct.

16 Q. He made a math mistake on his serial sevens?
17 A. Yes.

IB Q. And he got your proverb wrong?
19 A. No, he did not

20 Q. Hegavea —an answer that is markedly different than
21 the answer you put in quotes as his exact answer in
22 your report, imt that true. Doctor?
23 A. Yes. He did not get it wrong, your tape shows that he
24 did not get it wrong.

25 Q. Let's hear it again. Doctor.

Page 79

1  BY MR. GURSTEN: 1

2  Q. Doctor, did you mention the brain MRI in your report 2
3  anywhere? 3
4  A No, I did not inasmuch as it wasnt pertinent and 4

5  pointed to any direction that I — my diagnostic 5
6  formulation would support 6
7  Q. Doctor, you-when you sty you find absolutely no 7

8  evidence oftraumatic brain injury or closed-head 8

9  injury, it—it's Idndoflike if someone comes to 9
10 you with a positive mammogram or an abnormal mammognm 10
11 and says rve got these ten doctors who are telling me 11

12 that lhave cancer and it would be like you saying you 12

13 have no cancer because youjust do a five or 13

14 six-minute test? 14

15 MR.0BR1NGER: Objection; form, foundation, 15
16 argumentative. 16
17 BY MR. GURSTEN: 17

18 Q. Is diat-is that a fair statement Doctor? 18
19 A No, ifs not 19

20 Q. But most oftfiese questions Utat you asked him, like 20

21 spelling sugar backwards or how many stars dtere are 21
22 on the flag, even smneone who is brain injured, even 22
23 profoundly brain injured, can answer, true? 23
24 A. Not in my experience. 24

25 Q. Okay. Butin—inthetestingyoudidgivehimof 25

Page 81

(Whereupon the videotape was played as
follows:

1 was very frightened at that point
Okay. And tell-dragons wading across

shallow ponds have snaik nipping at their heels, what
does that mean to you? Nothing really to me.

Just give it a thought Say it again,
please.

Dragons wading across ponds, shallow ponds,
have snails nipping at their heels. No matter how big
you are if you go across the pond snails will come
after you or something.

Okay.)
A. He didn't get it wrong.
BY MR. GURSTEN:

Q. Snails will come after you or something?
A. Yeah.

Q. That's your testimony?
A. Yes.

Q. Okay. Doctor, you — can we agree your report is
inaccurate?

A No.

Q. Can we — your report is accurate? Yourrepoitis
accurate? Doctor?

A. Yes.
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Page 82 Page 84

1  Q. Do you believe your report is accurate? 1
2  A. Yes. 2

3  Q. You wrote that he got the serial sevens correct, be 3
4  made a mistake, and you put down a completely 4
5  different answer in quotation marks to the proverb 5
6  that you asked him about and I'm asking you is your 6
7  report accurate? ?
8  A. Yes. 8
9  Q. You would never intentionally misrepresent what he 9
10 said to you? ^8
11 A. That's correct

12 Q. Let's turn to PTSD. What does PTSD stand for? 12
13 A. Posttraumatic stress disorder. 13
14 Q. You're aware that he was first diagnosed with PTSD in 14
15 June or2008, approximately two months after this
16 crash?

17 A. Yes.

18 Q. Where in your report does it show that you asked hirr
19 about all ofthe symptoms of [n3D?
20 A. It's not in my report.

21 Q. Doctor, did you give any of the tests that are
22 designed to determine die existence of PTSD?
23 A. No.

24 Q. You did no testing for it, youjust concluded he
25 doesn't have it?

15

16
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18
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20
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22
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24

25

Q. But you're aware — if it's — if it's an issue in
this case, if ifs — if it's in the medical records
and specialists for brain injury have been providing
medical treatment to him for this, dtere are a number
of very well-iespected and established tests that you
could have given if you chose to specifically rule in
or rule out a diagnosis of posttraumatic stress
disorder, you just chose not to do that?

MR.OBRINGER: Objection, form and
foundation.

BYMR.GURSTEN:

Q. Is that true?
A. I have stated that those tests, even imaging tests, do

not shed light on the diagnosis of posttraumatic
stress disorder and many clinicians will say that if
the diagnostic formulations required a lot more than
the testing, that maybe MRIs or maybe formulated by
psychologists, which are extensive and may pick up a
number of firings, but not a — not conclusive for
posttraumatic stress disorder or for traumatic brain
injury —

Q. I — I understand that conclusive—
A. - it is a clinical diagnostic formulation -
Q. I'm sorry.
A. A clinical diagnostic formulation, which I'm able to

Page 83

1  A. Thafscorrect He did not offor that he was near

2  a — in a near-death situation, fiiat he had flashbacks
3  and nightmares ofor changes in his personality or
4  irritability or numbing of his feelings and so I can
5  establish that posttraumatic stress disorder did not
6  exist at the time 1 saw him.

7  Q. But this is kind of like that - my manunogram examp^
8  I just gave you. You — you're aware that he's been
9  told and being diagnosed with it by a number of
10 doctors for two and a halfyears and —and you did no
11 specific testing for it?
12 MR.OBRINGER: Objection, form and
13 foundation.

14 BY MR. GURSTEN:

15 Q. Is - is that an accurate statement?
16 A. 1 am saying that, like the manunogram, opinions m^^ 16
17 offered and many ofthe women on thejury will find
18 some people will say you have it and you get another
19 opinion that says you don't and you're not dying, and
20 this was an abnormal test and — and so they will
21 generally be optimistic of the fact that they don't
22 have sudi a disease and Mr. Fairiey should be 1 fiiink
23 as well (^timistic that he doesn't have the labels
24 that have been applied to him, that he does not bave
25 closed-head injury.

Page 85

1  give and can do in the time I had and the way that I
2  presented in my report, substantiates there's no
3  traumatic brain injury, no posttraumatic stress
4  disorder.

5  Q. Is your clinical diagnostic interpretation that you
6  say you did, is that your own that youjust make up
7  out ofthin air or is it based upon the American
8  P^chiatric Association and the Diagnostic of
9  Statistical Manuals definition of PTSD?

10 A. It is based on my clinical expertise and also fits
11 into the DSM-IV.

12 Q. Because the definition of posttraumatic stress
13 disorder in the DSM-fV says that someone —an
14 essential feature of PTSD is exposure to an extreme
15 traumatic stressor involving direct personal

experience of an event that involves actual or
17 threatened death or serious injury and the person's
18 response to the event—to the event must involve
19 fear, helplessness; is that true?
20 A. Thafs true.

21 Q. And you're saying that in your evaluation of
22 Mr. Fairley you had no indication at all of aiQi ofthe
23 indicia to meet the definition ofPTSD as offered by
24 theDSM-lV?

25 A. Thafs true.
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Q. Doctor, I'd like you to hear what he told you in your
examination.

(Whereupon the videotape was played as
follows:

What's the next thing you recall? Woke up

in the ambulance just as we were coming into the
hospital.

Were you on a nick (phonetic) board or
anything like that? Yes. Yeah, 1 was veiy frightened
at that point

Can you tell me what you were frightened
about? 1 didn't know where 1 was and 1 didn't know

what had happened. I couldnt figure out who these
people were.)

BYMR.GURSTEN:

Q. I'd like you to hear what else he said. Doctor.
(Whereupon the videotape was played as
follows:
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Your head was wedged between what and wha ? 19
Between the seat and the — the post there by the
door.

The front seat? Back seat

Oh. 1 base that on the fact that the cup
holder was — had about 2 inches of blood in it

You describe it really dramatically. I —)

1  tfaathehastoldyouyousay there's absolutely no
2  evidence of posttiaumatic stress disorder?
3  MR.0BR1NGER: Objection, form and
4  foundation.

5  BYMR.GURSTEN:

6  Q. Is that true?
7  A. As you stated it it leaves out the fact that there's
8  no standardized tests for posttraumatic stress
9  disorder, I didn't use one, but the clinical
10 evaluation of whether he had posttraumatic stress
11 disorder b evident that he has no posttraumatic
12 stress disorder at the time 1 saw him, and 1 don't
13 know ifotfaertreating physicians reevaluated their
14 diagnosb at that time, but certaiidy at the time 1
15 saw bim there was no existence of posttraumatic stress
16 disorder. And whatever symptoms he had certainly,
17 which were sympathetic and certainly painful to him,
18 they're being addressed in his current treatment and 1

consider that to be appropriate and certainly
20 responsive to the treatment as showing improvement
21 Q. Posttraumatic stress disorder bdefrned as exposure
22 to an extreme traumatic stressor involving direct
23 personal experience that directly involves actual or
24 threatened death or serious iitjury. The person's
25 response to the event must involve intense fear or

Page 87

1  BY MR. GURSTEN:

2  Q. Doctor, doesn't that meet the DSM-1V definition of
3  posttraumatic stress disorder as ljust read to you?
4  A. No.

5  Q. So he telb you that he wakes up in an ambulance, h(
6  b waking up immobilized on a spinal iromobilizatron
7  board, teUs you he b very frightened, he telb you
8  that he has no idea where he b or who these people
9  are, he's in pain all over and there are 2 inches of
10 blood in the cup holder and you say he is describing
11 that very dramatically —and then, if you would,
12 Doctor, can you tum to page 7 of your report? Are
13 you there?
14 A. Yes.

15 Q. On page 7 ofyour report under sensorium and menu 1
16 grasp did you write the following, and please tell me
17 if I'm reading thb to you exactly word for word as
18 you wrote it in your report, Mr. Fairiey stated that
19 without the Ambien he will awake screaming recallin j 19
20 the accident Did 1 read that correctly. Doctor?
21 A. Thafs correct

22 Q. So Mr. Fairiey has been diagnosed with posttraumat c 22
23 stressdisorderbyhb treating doctors since June of 23
24 2008, thafs in the medical records that you have, you
25 don't do any testing for it and despite these things

Page 89

1  helplessness. Despite all those things that we've
2  just discussed, your conclusion b b that there b no
3  evidence whatsoever of PTSD?

4  A. Thafs absolutely correcL

5  Q. And the doctors that do s^ he's had it and that have
6  been treating him for it for the past two and a half
7  years, you conclude they are also wrong, you just
8  chose not to give any of the tests yourselfthat are
9  establbhed by the American Psychiatric Association
10 that could have helped to definitively rule in or rule
11 out thb diagnosis?
12 MR.0BR1NGER: Objection; form, foundation,
13 argumentative.
14 A. You've mbrepresented my response as 1 did not say
15 those doctors were wrong.

16 BY MR. GURSTEN:

17 Q. You just disagree with them?
18 A. I'm telling you at the time 1 saw Mr. Fairiey there

was no evidence of posttraumatic stress disorder and,
20 fm sorry, even in your playing bade the tape you can
21 see how if s inconsistent with posttraumatic stress.

How could he recall 2 indies ofblood in a cup holder,
23 1 mean, thafs hb perception, but ifs-doesn't
24 agree with the facts and as he even presented hb
25 history he's certainly saying that what he recalb and
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what actually was the case is his recollection based
on whoever told him that or wdtatever he says, he woke
HP — that's not unusual to have some amnesia after an
accident, be disoriented, hut it doesnt - it doesn't
govern the rest of his progress. It doeait govern
the rest of his treatment and it riiows even in his

treatment that he's continually improving. Those
records indicate that as well.

9  Q. Well, he told you that he is-without his Ambien he
10 wfll wake screaming recallh^ the accident Iguess

what 1 want to know. Doctor, is how much more would jte 11
have to tell you, what — what else would he have to I 12
tell you for you to be able to conclude that he m^
have posttraumatic stress disorder?

15 A. Well, you'vcjust stated it for me. He's on Ambien,
theresno wakening with nightmares or screaming, I _
dont know what else to tell you. Who would not want j 17
to take the Ambien to wake up soeaming, so I'm | ig
telling you lhafs how he's heing managed and he's
responding to the treatment and there's no evidence of
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1 to the treatment and
thafs (q)|Hopriate.

Q. So is it — is it ftir then to say, because 1 Ihitik
we're just going to have to agree to disagree on this.
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A. Would I tell you wdtat I needed to hear or what I did
hear to tell me he did not have it?

Q. Well, lefs start wift that then. What-what did he
tell you that you did hear that allows you to — to
include that there's no evidence ofemotional
injuries?

A. Well, I don't think thafs fair of my conclusions. He
does have chronic pain thafs related to the
motor-vehicle accident and from that there would be a
depression. I did not say he doesn't have it related
to his diagnosis.

Q. He told you he is profoundly sad and depressed?
A. Thafs his perception, he's profoundly sad and

depressed.
Q. And you have no reason to believe that he's

exaggerating or being less than honest with you?
A. Thafs conecL

Q. In other vrords. thafs-thafs his real suffering?
A. Thafs what he perceives subjectively. Objectively,

no, thafs not the case.

Q. Objectively, no, because you disagree?
A. Objectively that he shows no evidence of- ofthat
Q. Doctor, can I have you listen to what he said to you

about this in your examination?
A. Certainly.
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that — that it is an issue in this case that many of
his treating doctors believe he suffers fiom, and you
chose not to test for it specifically, you just chose
to conclude he does not have it?

A. Tbafs not correct-

MR. OBRINGER: Objection; form and
foundation.

A. -as you stated.

BYMR.GURSTEN:
Q. Okay. How is that - strike that

Let's move on, IDoctor. Doctor, on page 3
of your report you say that he has absolutefy no
evtdence of emotitmal injuries related to the
April 4th crash. Is that still your testimony now?

A. Would you direct me to that area on my report that
you're quoting fiom?

Q. Bottom ofpage 2, last paragraph. Mr. Fairley has no
emotional injuries related to the motor-vehicle
accident of April 4,2008. The depression that he has
is secondary — secondarily to a medical condition?

A. Yes, and I've stated what the axis 1 diagnosis is. i
Q. Would you tell us what you would need to have heard pr 22

to know to be able to conclude that he does suffer
from senous emotional injuries fiwn this double truck
crash fiom April 4th, 2008?
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(Whereupon the videotape was pl^ed as
follows:

I just have a profound sadness and I feel
wenrirelmed at times, just I don't know wdiat to do,
just none of the - none of the things I like to do I
can do anymore and, I don't know, it just -
seems useless to be around sometimes, I don't know,

I -1 talk to my wife about it and thank God she's
here because she's - she's wonderfirl, she's strong
and —

She's patient with you? Yeah.
She doesn't fuss at you and tell you to get

off- die's - she's convinced me that - that Fd be

would be now.

Lefs talk about that, Mr. Fairley, you -
suicide, what would that accomplidi for you? It would
lake the pain away.

You're not feeling like the pain is hw'iig
managed? Well, you can only manage it so far. You
don't want to get it — heavy into the narcotics, I
mean, I don't -

You don't want to be addicted? No, I -1
don't want them controlling me, but then agnin the —
I think the pain is controlling me so Fm - I'm still

<^IENENSTOCK
.N.ATIONWIUK COUKT Ulil-OKIING S VIOKl)

mviv.bienenslonk.coni



ROSALIND GRIFFIN, M.D.
Dec^nber 3, 2010

25 {Pages 94 to 97)

Page 94

1  woiking on that with the doctors. We'll see. 1 think
2  the counseling has helped me some, gomg to contini^
3  with that It was a little bit — I was a little bit

4  more —had thoughts that w^rwlien I was on the Pmji!
5  and I've been off of that now so diat —that seems

6  to —

1  Paxil made you feel more suicidal? Yeah,
8  I ~ the Wellbutrin seems to be a little better. 1
9  stillhavedayswhereljust —I could just stay in
10 bed, but my wife, bless her heart, she-
11 Prompts you to get up? She prompts me to
12 get up, prompts me to get showers and stuff. Some
13 days I don't feel like it, but 1 — she makes me.

14 You do shower yourselfand bathe yourself?
15 My depression, what I can do to help it.
16 Have you been suicidal? I have thought
17 about it

18 Have you ever acted on it? No.
19 Haveyoueverplannedor —when you would
20 doit? Pve thought about plaruiing it, but never
21 really - I've had people around me, they've been
22 talking to me so 1 — th^'ve been adjusting my meds
23 I think ifs helping a little bit There's still some
24 dr^s and 1 just need to have somebody to talk to at
2 5 those times and fortunately 1 have them.

Page 96

1  the meds and shejustsi^ continue to talk to people
2  and talk to me and-

3  Have you been tearful? Oh, yeah, I cry at
4  the drop ofa hat sometimes. A lot oftimes I just
5  have to turn the news offbecause it^s just so
6  depressing and intensifies what 1 have already.
7  Whose fault bit this accident lu^rpened?
8  Frustrated and just sad.
9  I understand, sir, fiustrated and sad.)
10 BYMR.GURSTEN:

11 Q. Okay. Doctor, your testimony—
12 (Whereuponthe videotape was played as
13 follows:

14 What are you going to do the rest-)

15 BYMR.GURSTEN:

16 Q. —in direct and in response to my questions now about
17 whatyou wrote directly in your repmt is there b no
18 emotional injury related to the April 4,2008
19 motor-vehicle accident

20 b that still your opinion today?
21 A. Well, I can concede that he has some depression now
22 and that he states it's intensified by the televbion.
23 He stated that he was—

24 Q. Doctor, I don't mean to—
25 A. — seeing Dr. Wilanowski —

Page 95

1  So you're in group therapy on Thursdays and
2  you see her three to four times ihb year? About once
3  a month.

4  Once a month? Yeah.

5  And what made you start seeing
6  Dr. Wilanowski? Well, for about a year I hid those
7  thoughts and-

8  You didn't talk about it in group? Not
9  really, and finally came out one time and —at the
10 rehab and they wereconcemed about me sol-I

11 arranged an amwintment with her and —
12 Do you own any weapons? No, 1 don't.

13 Have you ever tried to hurt anyone else?
14 No.

15 Do you think yotfie depressed, sir? I do.
16 Why would you just start seeing
17 Dr. Wilanowski thb year? Well, like 1 said, diey—

18 they mentioned the — the suicidal thoughts and they
19 picked up on it somewhere and-I'd never mentioned
20 it to anybody. They recommended 1 see — see someon^,
21 that's how — she was the closest one to me so—

22 How do you get along with her? She's a
23 wonderful lath'.
24 She b a nice lady. What does she say or

25 recommend to you? We'vejust been trying to adjust

Page 97

1  Q. Doctor-

2  A. — as a result of hb depression and I would say —
3  state that embodied in my diagnosb it clearly states
4  thai chronic pain cause a depression, which b a
5  mood, and that ifs related to hb medical condition

6  and the chronic pain and I think I've stated that
7  clearly.
8  Q. 1 — I — I don't think so, so respectfully. Doctor,
9  you state two times in your report and in your direct
10 and in the very begiiuiing of my cross-examination that
11 Mr. Fairley suffered-that you said dierevras no
12 evidence, no evidence of emotional injuries related to
13 thb April 4,2008 crash, b that still your opinion?
14 MR.0BR1NGER: Objection, form and
15 foundation.

16 A. That b my opinion.
17 BYMR.GURSTEN:

18 Q. Doctor, let's go on. 1 want to turn to a new topic.
19 You are - the medical records in the trial deposition
20 testimony that you have received &om defense counsel,
21 at least as it r^ards the physical injuries in thb
22 case, would clearly indicate that these are
2 3 catastrophic, serious injuries, would you agree?
24 A. Heave that for the specialists in that area to
25 determine physical, catastrophic illnesses and their

^lENENSTOCK
-NAI ION WlUli anJKT KEfOK riNG & VltlliO

www.biunenstock-com



ROSALIND GRIFFIN, M.D.
Deoenber 3, 2010

26 (Pages 98 to 101)

Page 98

1  diagnosis.
2  Q. Wet!, since you-you actually have what defense
3  counsel has provided to you and — and we've alread)
4  taken (heir trial depositions, I have not stated — I
5  did not make that statement inaccurately, did I?
6  MR.OBRINGER: Objection, asked and
7  answered and — and fbnn and foundation.

8  BYMR.GURSTEN:

9  Q. Can you answer?
10 A. I remain in the accuracy of my previous answer.
11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. There are — in your medical examination that you m

1

2

3

4

5

6

7

8

9

10

d 11
on behalf of the lawyers for Schiber there are 12
questions that you did spend a lot of time on. You 13
spent a lot oftime it looks like asking about other 14
potential causes or — or what else could be causing 15
the emotional injuries and depressioiu You asked hi^ 16

17

18

19

20

21

22

23

24

25

about what his religion is, how often he goes to
church, does he gamble, has he ever declared
bankruptcy, has he ever had any extramarital affairs,
you went through basically every single form of
alcohol and every single form of drug, including
crack. You asked him all these questions in your
report, true?

MR.OBRINGER: Objection, form and
foundation.

Page 100

MR. OBRINGER: Objection; form, foundation,
argumentative.

A. Not as you stated that

BYMR.GURSTEN;

Q. I'm sorry?
A. Not as you stated it
Q. Did you ask questions about his relationship with his

wife and how it's affected her in your examination?
A. I tliink he put forth that about his wife, trying to

get him to go out and — and helping him cope with his
condition.

Q. You just thought that was not important enough to
include in yourr^rt?

MR. OBRINGER: Objection; form, foundation.
A. That's not what I said.

BYMR.GURSTEN:

Q. Okay. Do you think that it's more inqiortant as a
psychiatrist who's doing a — a psychiatric evaluation
to know how the relationsh^ and intimacy between a
man and wife who have been married for 23 years, how
that has been impacted, than it is to talk about his
general medical conditions like diabetes which he
doesn't have, triglycerides, hypertension, asthma
which he doesn't have, obesiy and vertebral
degenerative arthritis?

Page 99

1  A. Those are normal questions that are done in a
2  mental-status exammation.

3  BYMR.GURSTEN:

4  Q. Can you tell me something, please, in a case of-of
5  diis kind ofseveriy where you're asking him about
6  these things like bow often he goes to church, do you
7  think that is more important than asking him about ho
8  the relationship with his wife has changed?
9  MR. OBRINGER: Objection; form, foundatio i
10 A. I didn't weigh one response greater than the other. I
11 did a general assessment ofhis ego strengths and the
12 functioning ofhis ctqrtng skills.
13 BYMR-GURSTEN:

14 Q. Can you show me anytriiere in yoin-report where it
15 reflects you asking him or him telling you about how
16 therelationriiip with his wife has been affected by
17 this crash?

18 MR. OBRINGER: Objection, form and
19 foundation.

20 A. It is not in my report, as you stated.
21 BYMR.GURSTEN:

22 Q. Doctor, was that a —another mistake or did you
2 3 intentionally exclude that information from your
24 report?

25 A. Not-

Page 101

1  MR. OBRINGER: Objection, form and
2  foundation.

3  A. 1 have no records of Mr. Falriey's functioning with
4  his wife priorto the motor-vdiicle accident in April
5  of200«.

6  BYMR.GURSTEN:

V  7 Q. Do you have anything to indicate to you that he and
8  his wife had a very successful and happy marriage?
9  A. 1 have no records prior to April 2008.

10 Q. What-what —do you think that would be important
11 in terms of evaluating the psychological and
12 psychiatric impact, the emotional injitries he has
13 suffered, to know how the relationsfaip with his wife
14 has changed?
15 A. Mr. Fairiey didn't offer that as I recall and I don't
16 have any records to suggest that there has been a
17 change.

18 Q. Mr. Fairiey did not offerthat and you have no records
19 to suggest there has been a change?
20 A. That's conrecL

21 Q. Doctor, I'd like you to listen to your examination
22 with him.

23 (Whereupon the videotape was played as
24 follows:

25 Somedaysl —I —IforgettoeaL fll
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1  eat a bowl ofcereal and m just-before I know it
2  it will be time to eat dinner and I hadn't ate lunch

3  or nothing, if s just - just forget
4  How often do you have sex with your wife?
5  Since the accident zilch.
6  Is there something that was damaged that
7  you can't get an erection? Ifs not that ifs just
3  too painful.
9  You dont woik around it like different

10 positions or anything like that? Well, other than
11 maybe a little masturbation by — with her, but othe
12 than that no, and thafs veiy seldom. Ifs just—
13 we'rejust not intimate anymore. Ifsjust-ifs
14 one of the things I really miss.
15 How old is your wife? Oh, God.
16 Younger or older than you? She's younger,
17 she's 49.

18 So a lot younger. She's a lot younger than
19 you? Six-six years.
20 Six years.)
21 BY MR. GURSTEN:

22 Q. Doctor —

23 (Whereupon the videotape was pl^ed as
24 follows:

2 5 How has your life -)

Page 104

1  may limiting-m^ limit his certain positions, but
2  he oftered that he has adjusted to it or compensates
3  for it and that they choose those activities that are
4  mutually satls^ing.
5  Q. Didhetellyouhowfiequently he and wife would have
6  intimacy before his injuries?
7  A. No, he didn'L

8  Q. And he told you he's had no intimacy since, that
9  ibeyVe had seldom mastuifoaiion and diat the intimacy
10 with hb wife is something he really misses?
11 A. Yes.

12 Q. And isn't it true. Doctor, that be did tell you during
13 your two-hour medical examination extensively about
14 the things he loved to do and die things that were
15 important to him and the relationship and quali^ with
16 bb wife, youjust chose not to put any of those
17 things in your lepoit so you could conclude that there
18 b no emotional injuries that relate to thb

19 motor-vehicle accident; isn't that true?
20 A. No.

21 MROBRINGER: Objection, form and
22 foundation.

23 BY MR GURSTEN:

24 Q. Ill take an answer.

25 A. No.

1

2

3

4

5

6

7

8

9

10

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 103

BY MR GURSTEN:

Q. — he told you that since thb oash and hb injuries
he's had no sex with hb wife, that they're no longer

intimate and thafs something that he really misses.
Was that something that would be important

to have in your report?
A. Well, it disproves your assumption that he changed h{s

sexual —

Q. Doctor, would you answer my question, please?
A. I am answering it, sir.

11 Q. Please.
12 A. I have no information of how he functioned prior to

the motor-vehicle accident and thb is a very
sensitive subject about his sexual performance. I
think ifs pretty clear, when someone masturbates with
their wife, thafs sexually intimate and whether he's
performing sexually with penetration I have no
mteiest or understanding about his functioning prior
to the motor-vehicle accident That may be by hb
dioice, it may be by their availability. I wasn't
performing any kind of sexual Iher^y or investigation
into hb intimate life.

As it relates to thb examination ifs

pretty clear to me that intimacy is still available to
him and he still feels pain and I undeistand that that

Page 105

1  Q. Doctor, the basb for your prognosis, your optimistic
2  prognosis, b that he has told you that he b

3  improving, isn't that what you said?
4  A. Thafs uhat I said.

5  Q. He told you that he felt he was less depressed and he
6  was making progress, isn't that what you said —«4iat
7  you testified to that he said to you?
8  A. Would you show that in my report what you're referring

9  to?

10 Q. Onyourreport —thafs what 1 wrote down you

11 testifying to.
12 A. Well, I — I would rely on my report to answer that
13 Q. But in your report you clearly do say on page 3, first
14 paragra|fo, he noted tiiat he has been improving. Did
15 you write that?
16 A. Yes, I did write that

17 Q. And I read that exactly word for word as it rqipears in

18 your report?

19 A. Yes.

20 Q. Doctor, do you have your notes fiom the examination
21 that you took with him?

22 A. Yes.

23 Q. Would you look through your notes and please point to
24 where he told you he b improving?
25 A. No, I don't know that I can point that out in my

^lENENSTOCK
.\AI IHN\VID!i tXttJKT KlilHlRTING a VllJlitJ

vvww.bicncnstock.com



ROSALIKD (aiXFFIN, M.D.
December 3, 2010

28 (Pages 106 to 109)

Page 106

1  notes.

2  Q. Do you want to tiy and find it for us?
3  A. I cannot

4  Q. Doctor, you're testiO^ing under oath today and your
5  testimony is that he told you he is improving, tnie?
6  A. That's my understanding, yes.
7  Q. Well, that's not your understanding, this isn't a
8  mistake, you qiedfically testified under oath that
9  he's told you he's improving, true?
10 A. My understanding of what he told me is in my repot|.
11 Q. Where you say he told you he's improving?
12 A. That's my understanding.
13 Q. Because ifhe did not say those things to you, if he
14 never said he's improving but the jury believed he did
15 because ofyoitf sworn testimony, the consequences fpi
16 Mr. Fairley could be catastrophic, couldn't they?
17 A. No.

18 MR.0BR1NGER: Objection, form and

19 foundation.

20 BY MR. GURSTEN:

21 Q. Well, tfaejuiy could unfairly turn him away or punish
22 him based upon your testimony that he said to you he
2 3 improving, couldn't they?
24 A. No, they couldnt. The trier of fact would assess-
25 would assess all ofthe conditions to determine his

Page 108

1  violating your code ofethics with your own
2  profession, the American P^chiatric Association?
3  MR.OBRINGER: Objection, form and
4  foundation.

5  BY MR. GURSTEN:

6  Q. Is that true. Doctor?
7  A. Thal^s true.

8  Q. Doctor, were you told by any of dm lawyers or any
9  agent ofSchiber Truck to put in your report or to
10 testify diat Mr. Fairley said he is improving?
11 A. No.

12 Q. Doctor, I'd like you to listen to what he said to you
13 in your examination.
14 (Whereupon the videotape was played as

r 15 follows:

16 So after you got out of Chelsea you
17 followed up with the physical ther^^ Yeah, they
18 cametomy house for like six weete and-
19 So you had home ther^ then? Yeah.
20 When were you able to walk on your own? I
21 could walk when I got out of Chelsea, I just couldn't

s 22 goveryftir. Still cant go real far.
23 How liar can you go? Pm probably up to Fd
24 say a mile and a halfat the Y and I used to ~ I used
25 to walk four miles before the accident

Page 107

1  status. My roleistolookatthepsydiiatric
2  portions.
3  Q. And is your role to put things in your report and to
4  testify about things that the person you are examining
5  has never said?

6  A. No, that's not my role.
7  Q. If-ifthat were what you were doing and you're
8  testifying about it you would be committing peijiuy?
9  MR.0BR1NGER: Objection; form, foundatio
10 argumentative.
11 BY MR. GURSTEN:

12 Q. I'll take an answer.

13 A. You didn't ask me a question.
14 MR. GURSTEN: Would you read it back,
15 please?

16 (The following requested portion of the
17 record was read by the reporter at

18 11:21a.m.:

19 Q. Ifthat were what you were doing and
2 0 you're testifying about it you would be
21 conunittir^ perjury?)
22 BY MR. GURSTEN:

23 Q. Isn't that trae?

24 A. As you stated, yes.

25 Q. And you'd also be committing iiraud and you'd also bie

Page 109

1  Do you think you'll ever go back to work?
2  Highly doubt it
3  Why is that? Just the pain factor, that
4  and I can't — unless IPs a simple job I don't think
5  I could even get it through my head, keep things in
6  order, whatever.

7  What do you mean, in your head? I don't
8  think-iflhadalotofdufiesldontthinki

9  could keep them straight
10 Oh, you mean your head as far as— Yeah,

11 I kind of—1 can't sit or stand for more than

12 IS minutes at a lime without severe spasm coming itL
13 Where is the severe spasm? My back.
14 Are you doing all that your doctors have
15 advised you to do - Yep.
16 — except the Y is something that
17 Dr. Periman says no sense coming back there, go to the
18 Y? Yeah.

19 Okay. Pretfymuch.
20 So you are compliant? Yeah, and basically
21 that's just so I can continue to be mobile and get out
22 ofthe diairs and stuff, iPs not anything bqrond
23 that Most chairs thou^ I'm uncomfortable in. If I
24 can redine iPs a little better.

25 Reclining is better? But as far as a
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1  seNup chair like these, huh-uh, it's just a certain
2  amount oftime and itjust starts hurting really bad.
3  Hurts (sic) better ifyou lay back? Do you
4  have a recliner at home? Yeah, some days Fve just
5  got to go up and lay in the bed.
6  Do you do any reading or watdiing TV? TV
7  is about all I can do anymore.
8  What's a good day for you? I don't know, I
9  haven't had one lately.
10 Any constipation? Sometimes with meds.
11 Is there anything I haven't asked you you
12 feel is important for me to know? Yeah, I just have i;
13 profound sadness and I feel overwhelmed at times at
14 just -1 don't know what to do, Ijust-none of
15 the —none ofthe tilings I like to do I can do
16 anymore and, I don't know, it just seems — seems
17 useless to be around sometimes. I don't know.)

18 BYMR.GURSTEN:

19 Q. Doctor, you testified and wrote in your report that ̂ e
20 told you he's improving. I heard him say that he
21 hasn't even had a good day, can you explain?
22 MR.OBRINGER: Objection, form and
23 foundatioiL

24 A. That is his perception, he hasn't had a good day and
2 5 acknowledge that that's his perception.

Page 112

1  your examination of Mr. Fairley that they will hear
2  him tell you at any time that he is improving, that he
3  feels he's getting better, is that your testimony?
4  A. I'm not -1 can't say what the juiy will hear, but I
5  would say the trier of fact will get the impression
6  that Mr. ParlQr-Fairley implied to me and told me
7  and 1 understood from his — his statement of what

8  he's had in the past and what he's undergoing now is
9  an improvement and in that regard I captmed that in
10 ray report Not a quote, but as he stated it there's

11 certain things he had in treatment tiiat he no longer
12 requires and that to me is improving, that he told me
13 he's no longer using those things and electing to use
14 others, and from that I deduced, as is my right as an
15 expert witness, that he has shown improvement
16 Q. Doctor, you testified in your direct examination in
17 response to the lawyer from Schibei's questioning, hb
18 direct questioning, that you said he was-that
19 Mr. Fairley told you he b improving, from your
20 observation he b improving and that was a positive
21 prognosis to you, and that you said consistently that
22 he said he b improving and you wrote in your report
23 that he said he b improving. My question to you b

I 24 simple, ifwe listen to your two-hour videotape are we
25 ever going to hear Mr. Fairley say to you that he b

Page 111

1  BY MR. GURSTEN:

2  Q. Doctor, did he ever tell you in your examination of
3  him that he is improving?
4  A. 1 need to see the entire videotape and audiotape an I
5  my recollection is that he said he was improving, ik#
6  at thb time, but amongst some other areas of his
7  functioning, yes.
8  Q. Thaf s - that's not what you've testified to. Doctor.
9  You didn't - lefs do this. Doctor, you're -
10 you're —
11 MR.OBRINGER: Idontknowififsa

12 question, but I object to form and foundation.
13 MR. GURSTEN: No, I'll strike it HI
14 strike it

15 BY MR. GURSTEN:

16 Q. Doctor, I'd like you to assume that the jury in thb
17 case does have notebooks and if they write this dow|i
18 and if Judge Wilson allows them to watch the full
19 medical examination that you took of Mr. Fairley —
20 A. Yes.

21 Q. - you are testifying under oath that this jury will
22 hear him tell you that he is improving?
23 Doctor?

24 A. I'm sorry, what b your question?
25 Q. Isityourtestimony today that if the jury watches

Page 113

1  improving?
2  A. You won't hear it in a quote, but youll hear how he's
3  no longer the way he was. Even as he stated, he was
4  able to walk when he left the hospital, not as much as
5  four miles, but 1 don't know that he walked four miles
6  before the incident-accident and that he has —

7  Q. He told you he did?
8  A. — improvement
9  Yes, he did. 1 have no records to support
10 tiiat and hb perception b that he walked four miles.
11 I don't know four miles or not but at the gym he's
12 walking a mile and a half. And further, he has
13 indicated that he b not doing the things he used to
14 do tirat he was interested irt the things he's able to
15 do he performs well, like the Ernie Harwell — Harwell
16 book that he's reading that he—

17 Q. Welt I'm-

18 A. — said he doesn't read.

19 Q. -I'm glad you brought that up.
20 Are you saying that ifwe listen to the
21 videotape he's going to tell you that he's currently
22 reading the Ernie Harwell report or that that was a
23 book he had read before this accident that he

24 remembers reading?
25 A. I'm not sure.
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Q.

A.

Q.
A.

Q.

A.

Q-

A.

Q.
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Is he going to tell you ifwe watch this report (sic)
that he has diabetes?

I'm not sure.

Is he going to tell you that he has asthma?
I'm not sure.

Is he going to tell you that he has hypertension from
before this accident?

I'm not sure.

Is he going to tell you that he was obese before this
accident?

I'm not sure.

Nowhere in your report do you write down that bccau
he could walk better now than he did when he left
Chelsea after his first two weeks in the hospital that
he is improving on his walking, if we read your report
we're going to get the impression and listen to
your — your testimony today we get the impression
that he's telling you, at least at the time of your
exam, Doctor, that he feels he's improving, true?
My — my report reflects that he is improving.
Doctor, nowhere in your report did you write that he

contradicts himself that he told you in one place
that he's not improving, that he, quote, hasn't had a
good day lately, but you told us that he told you he's
improving. Is that a contradiction?
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MR. OBRINGER: Thanks, Doctor, nothing
else.

Oh, I just - before we close the record I

wanted to read in those-1 didn't put in the
specific documents, you know, that - the list of 12
things. So these were the-the items.

One, narrative report of Dr. Wflanowski
dated April 16,2010. Two, medical records of
Dr. Wflanowski. Three, report ofDr. Yvan Silva, M.D.
Four, report ofDr. Louis, B-O-J-R-A-B, M.D.
April 14th, 2010. Report of Dr. — or report of
Steven Schecbter, M.D. dated August 6th, 2009.
Neuropsychological assessment ofPhilip Liethen, Ph.D.
dated May 13th, 2009. Deposition transcript of Haiish
Rawal, M.D. dated April 5,2010. Neuropsychological
evaluation of Bradley Sewidc, PhD. dated November 21,
2009. Medical records of Associates in Physical
Medicine, Dr. Perlman. Initial neuropsychological
evaluation by Dr. Terry Braciszewski and medical
records of Ann Arbor Rehabilitation Centers, Inc., and
the records ofRobert B. Anoell, Ph.D.. and ftiose are
the 12 items that I didn't go through on direct.

That's all I wanted to complete.
MR. GURSTEN: Nothing else.

VIDEO TECHNICIAN: This concludes today's
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A. That's my understanding that he hasn't had a good day
lately, but he has had good days.

Q. That's veiy different fiom what you've testified to
now, isn't it?

A. That is what Itn saying.
MR. OBRINGER: Objection, form and

foundation.

BY MR. GURSTEN:
Q. Okay. Doctor, ljust want to be absolutely crystal

clear on this. Is it your testimony under oath that
Mr, Fairley ever told you that he is improving -

MR. OBRINGER; Objection —
BY MR. GURSTEN:

Q. -yes or no?

MR. OBRINGER: Objection, asked and
answered.

A. I rely upon my statements already made.
MR. GURSTEN: Nothing else.

RE-EXAMINATION
BY MR. OBRINGER:

Q. Doctor, is there anything after all this-after the ■ t,j.
cross-examination here that would cause you to change 22

.  . ■ • ■ 23

24

25

10

11

12

13

14

15

16

17

18

19

20

21

direct examination?
A. No.
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deposition, the time is 11:33 and 41 seconds a.m., we
are now off the record.

(The deposition was concluded at 11:33 ajn.
Signature of the witness was not requested by
counsel for the respective parties hereto.)
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CERTIFICATE OF NOTARY

STATE OF MICHIGAN)
)SS

COUNTY OF OAKLAND )

I, BECKY JOHNSON, certify that this
deposition was taken before me on the date
hereinbefore set forth; (hat the foregoing questions
and answers were recorded by me stenographically ai|i
reduced to computer transcription; that this is a
true, full and correct transcript of my stenographic
notes so taken; and that I am not related to, nor of

counsel to, either party nor interested in the event
of this cause.

BECKY JOHNSON, CSR-5395
Notary Public,

Oakland Coun^, Michigan
My Commission expires: January 28,2013
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